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Elsewhere in this issue we embrace the last 
opportunity before the coming election to give 
some additional reasons why Judge John 
Clinton Gray should be re-elected to the bench 
of the Court of Appeals of this State. While 
it is true that the action of the Republican 
State convention in violating all precedent by 
refusing a renomination to Judge Gray, has 
not received the attention it deserves from the 
bar and the public, there are signs that an 
organized and effective protest is to be en- 
tered. That the people of the State firmly 
believe in an untrammeled judiciary and will 
not tolerate any undermining of its independ- 
ence, has been clearly indicated, and we hope 
they will show it on the 4th of this month 
when they enter the voting booths to perform 
their duties as freemen. No less influential a 
paper than the New York Times does not stop 
at censure of Senator Platt, the Republican 
“boss,” for this very grave violation of a 
wholesome precedent, but even thinks that 
Judge Werner, the Republican opponent of 
Judge Gray, is himself highly blameable for 
allowing himself to be made a candidate at 
this time, in violation of a rule “ which every 
respectable recognizes, and which 
Judge Werner, in his capacity of lawyer, and 
in his capacity of judge, was especially bound 
to help have enforced. The rule, of course, is 
the rule than an acceptable judge, especially 
of the highest court, whose efficiency has been 
tested and increased by experience, should be 
the nominee of both parties when his term ex- 

Vou. 64.— No. 11. 


lawyer 


pires. Whatever evils may inhere in the prin- 
ciple of an elective judiciary have been and 


|always will be much mitigated by the enforce- 








ment of that rule. And, in a big doubtful 
State like this, neither party would per- 
manently gain or lose by the adoption of it. 
Boss Platt, however, has chosen to violate it. 
If the bar of the whole State does its duty, as 
the Bar Association of this city, at the instiga- 
tion of Mr. Strong, has done its duty, Mr. 
Platt will regret his action and be publicly 
rebuked for it. Nothing could be more 
wholesome than that his candidate, against 
whom we have nothing more to say than that 
he allowed himself to be his candidate, should 
run twenty or thirty or forty thousand votes 


behind his ticket. If the non-partisan lawyers 


|of the State, or the lawyers to whom the non- 


partisanship of the bench is more important 


|than their own partisanship, do their duty, this 
| wholesome 


and exemplary result can be 
If it is not achieved, it will be be- 
cause the lawyers do not take enough interest 
in the political impartiality of the bench.” 

This is plain talk which exactly fits the case. 
Let the lawyers of New York unite to rebuke 
this impudent attempt to inject more politics 
into the highest court of the State. 


achieved. 


Edward Everett McCall, 
been nominated for justice of the Supreme 


of this city, has 
Court in the First Judicial District by the 
Democratic party. It is with great pleasure 
that we are able to add our modicum of praise 
to the good judgment which prompted the 
Mr. McCall 
for this prominent position on the bench of 
New York city. 

It is always a matter of congratulation to 


Democratic party to nominate 


Albanians to find that one of their number 
has been recognized as possessing ability and 
worth and this is true to a greater extent 
when such ability and worth are recognized 
by those outside of the city of Albany. 

Mr. McCall was born in this city on the 
6th day of January, 1863, and received his 
early education in the public schools and 
later in the Albany High School, where he 


was graduated in the class of 1880. This 
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class of this remarkable school has preserved 
its individuality as a class by meeting each | 
year in annual reunion, and has among its | 
membership many men who have distin- | 
guished and successful careers and who have | 
become prominent in their different walks of | 
life. 

Soon after graduating, Mr. McCall took up | 
his residence in the city of New York and_| 
entered the Law Department of the Uni- | 
versity of the State of New York, where he 
was graduated in 1884, delivering the vale- 
dictory address and receiving high honors in 
the school which fitted him for his chosen 
profession. 





He soon was admitted to the bar and was 
engaged as a member of the law department 
of the Mutual Life Insurance Company. The 
first work on which he was engaged was the | 
examination of titles to real estate upon which 
loans were asked. 





After continuing with the Mutual for some 
time, he resigned and took up the general | 
practice of the law, forming a partnership | 
with William C. Arnold and being connected | 
with Prof. David R. Jaques, who was then 
dean of the University of the State of New 
York. 

The new firm were most successful, having 
among their clients, the Equitable Life, 
Mutual Life, Mutual Reinsurance, Provident 
Life, New York Building and Loan Associa- 
tion and the International Banking Company. 

Mr. McCall’s brother, the Hon. John A. 
McCall, was about this time elected presi- 
dent of the New York Life Insurance Com- 
pany, and Mr. McCall dissolved his partner- 
ship with Mr. Arnold and entered the New 
York Life Insurance Company as one of 
their counsel. 

During Mr. McCall’s connection with the 
New York Life he has had many important 
matters before him for consideration and 
determination, and has been recognized in 
New York city as an indefatigable worker 
and a careful and able adviser. 

His election is assured and we congratulate 





the electors of the First Judicial District upon 





$= 
—_—— 


the selection and election of Mr. McCall a 
justice of the Supreme Court. 





We publish elsewhere, a communication 
with reference to the repeal of the iniquitoy 
Bankruptcy Law. The longer this slovenly 
and altogether reprehensible piece of legisla. 
tion remains on the nation’s statute books, the 
| plainer becomes the fact that it is nothing 
more or less than a powerful instrument of 
oppression, a convenient loop-hole of escape 
from honest obligations, a doubtful exper. 
ment which has been too long tried already, | 
serves no good purpose, but rather puts a 
premium upon dishonesty and the defrauding 
of honest creditors — facts which have long 
been apparent to all except those who are 
taking advantage of its provisions and the 
army of large fee-earners who are getting fat 
off its proceeds. The talk of amending the 
law is all out of place; repeal is the only 
remedy for the evils which have grown up and 
are flourishing under it. The present Bank- 
ruptcy Law must go, and if those who are 
honestly opposed to it will bestir themselves 
and bring the proper pressure to bear upon 
their representatives in congress, it will go at 
the coming session. 





A placard or notice posted by a railroad 
company at its ticket office, announcing that 
tickets of a certain class must be used on the 
day of sale, is held by the Supreme Court of 
Georgia, in the case of the Georgia Railroad 
v. Baldoni (42 Southeastern Reporter, 364), 
not to be admissible in evidence in favor of the 
company in a suit against it by a passenget 
for an alleged wrongful ejection from a train 
on the ground that the ticket had expired, un- 
less it be shown that the passenger had read 
the placard or had notice of its contents. The 
court said it did not think that such a placard 
was sufficient of itself to put a passenger on 
notice of the rules and regulations of the com- 
pany in regard to the time limit of its tickets. 
“In these days of hurry and bustle,” continued 
the court, “ passengers have little time to give 
to reading the notices exposed to their gaze 
in ticket offices and stations. Very few pas 


sengers, if any, stop to read such notices. 
Their usual object is to purchase their tickets, 
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and, boarding the train, to depart upon their 
journeys. It would not do to charge them 
with notice of the rules and regulations of the 
company simply because a copy of such rules 
or regulations was posted at the ticket office. 
Notice of the rule or regulation must be in 
some way brought home to a passenger before 
he can be charged with it. The court was, 
therefore, right in rejecting this evidence.” 


The Supreme Court of Georgia, in the case 
of Hopsin v. State, distinctly affirmed the 
right of an accused to be present at all stages 
of his trial. It appeared that some time after 
the jury had retired to deliberate upon their 
verdict, they were recalled and given a second 
charge in the absence of the accused and his 
counsel. It also appeared that this charge 
was the same in substance as that which had 
been delivered in the first instance, but this 


fact would not excuse the omission to have the | 


defendant present in court. After condemn- 
ing the practice and carefuly reviewing the 
case, the court said: 


“The great point is that the accused and his 
counsel have the right to be present at every stage 
of the proceedings, and personally see and know 
what is being done in the case. To say that no in- 
jury results when it appears that what occurred in 
their absence was regular and legal would, in effect, 


practically do away with this great and important | 
right, one element of which is to see to it that what | 


does take place is in accord with good law and good 
practice.” 


A very interesting adjudication with refer- 
ence to the revocation of a will, was given by 
the Supreme Court of Georgia in the case of 
Oetjen v. Oetjen. It appeared that in the left- 
hand corner of the last sheet upon which the 
will had been written appeared this entry: 


“This, my last will and testament, is of no 
avail, and null and void.” The entry was 
signed by the testator, and dated, but the 
flames of no subscribing or attesting witnesses 
appeared signed thereto, nor was the entry 
Written in such a manner as to obliterate or 
cancel any material portion of the will. That 
such entry did not have the effect of revoking 
the will. The court refers to a case which it 
had previously decided where it was held that 
in order for a written entry upon a will to 
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operate as a revocation it must have either 
been attested in the same manner and with 
the same formality as is required for the exe- 
cution of a will, or the entry must have been 
written upon the will in such a manner as to 
obliterate or cancel some material portion. 
The facts of the present case, said the court, 
are almost identical, the only difference being 
that one word of the entry in the present case 
was written across one word in the last line of 
the will. This word was in a sentence which 
stated merely that a word in the will had been 
changed before signing. It thus appears that 
no material portion of the will was obliterated, 
even if the mere writing across a word in a 
will, leaving the same perfectly legible, could 
be said to be an obliteration or cancellation, 
within the meaning of the statute, which pro- 
vides that a will may be revoked by canceling 
some material portion thereof. The case is 
upon its facts absolutely controlled by the de- 
cision in Howard v. Hunter (115 Ga., 357). 
a Vere 
CONTROL OF THE TRUSTS. 


REFLECTIONS ON THE EXIsTING POWER OF CONGRESS 
To ForM AND REGULATE CORPORATIONS AFFECTED 
BY INTERSTATE COMMERCE RELATIONS. 





(By JosepH CULBERTSON CLAYTON, of the New York 
Bar.) 





Allow me opportunity to present these reflections 
upon some of the questions now before the public 
in regard to “Trusts” and the power of congress 
in relation thereto, under the existing Constitution ; 
and as to the needlessness of an amendment to con- 


|fer additional power upon congress in respect to the 


regulation of commerce. I shall use the word 
“Trust” as meaning a great corporation carrying on 
business among two or more States, or internation- 


lally, as distinguished from the small corporations 


whose operations are (almost) wholly within one 
State. One hour of John Marshall would give such 
construction of the present commercial clause: 
“The congress shall have power to regulate com- 
merce with foreign nations, and among the several 
States, and with the Indian tribes,” as would amply 
meet the changed conditions of the present time. 
Judges, great, in the lines in which he was great, 


\rather than any amendment, are the crying need; 


this with a better public opinion. 

The popular clamor against trusts is very largely 
based upon envy, jealousy, uncharitableness, social- 
ism and ignorance; and still more largely upon the 


|insincerity of politicians seeking for an ad captan- 


dum issue to catch populistic votes. 


——— 
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I have not yet seen any clear statement of the | 
special evils of “trusts” that differ from those 
equally chargeable to small corporations, firms or 
individuals. Until there is a clear and exact speci- | 
fication of the special evils that inhere in “ trusts’ 
only, it will be impossible to correct or remove them. 
Until those evils are seen and known they cannot be 
fought. An unseen foe is invulnerable. After all, 
many doubt the existence of such “ special evils.” 
The chief one, in my judgment, consists in the fact 
that every trust is organized under the law of a 
single State which ostensibly confers the right to 
do business in other States; frequently as to acts 
forbidden in the parent State, which alone, in its 
own courts, has jurisdiction and power to annul 
the franchise and prevent abuses thereunder. 

A gross instance occurred under a charter of 
Pennsylvania (Land Grant Railway and Trust Com- 
pany), whereby a certain corporation was, in terms, 
authorized to do business everywhere, except in 
Pennsylvania. When a case under that outrageous 
charter came before the Supreme Court of Kansas 
it was treated with just denunciation and was de-| 
clared to be ultra vires, and void as to Kansas. But | 
there might subsequently arise cause for like action 
in each and every State. 

The greed of the States for fees from corporations 
is so hungry that wise limitations on corporate | 
power are lacking to a dangerous degree. It is| 
inconceivable that a federal statute could sanction 
the laxities of the corporation laws that exist in 
many of the States. 

A uniform federal law for the organization and 
regulation of lawful “trusts,” subject to the control 
of the federal judiciary, under the principles of the 
common law, as modified by our Constitution and 
statutes, would receive uniform construction and 
enforcement throughout the United States. 

The law of evolution works upward, and each 
of its products is of a higher order than its prede- 
cessor. It is like the law of “supply and demand,” 
inevitable in its action, and cannot be resisted suc- 
cessfully. 

Substantially abandoning its attack upon “sound 
money” and “expansion,” Bryanism or Populism 
now concentrates in another attack upon a law of 
evolution—the so-called “trusts” —those mighty 
combinations of brains and money for the advance- 
ment of commerce —and demands their destruction. | 

In the infancy of mankind each man was a 
unit —a solitary workman, hunter, fisher, builder — 
his hand against every man, and every man against | 
him. | 

Slowly, under the law of evolution, small bands | 
combined for common protection or common assault. | 
Villages grew out of “combinations,” then towns, 
cities, States and nations. 

In like manner the agriculturist, the tradesman 
and the manufacturer discovered that two hands | 
two heads and two purses were better and stronger 
than one of half the power. So “firms,” or part- | 
nerships arose. 





, 





|might contribute to his ability, even though but om 
| share in amount, and proportionately share in the 


members acted as separate corporations. This was 


—_. 
Next, as better results on a larger scale seemed 
desirable, some benefactor of the race devised th 
“corporation,” whereby any one of small Capital 


gains. This was a distinct advance on the lines of 
evolution for the development of potentialities, 
As it had been proved that “firms” were good jn. 
struments of commerce, that “corporations” were 
even more efficient, so it became evident to the master 
minds of commerce that corporations, like other per- 
sons, might aggregate their separate forces into one 
great whole, and, as a “combination,” or “ trust” 
make, produce, buy and sell at a greater advantage 
to the shareholders and to the community than if its 


but an extension, or national evolution, of the origi- 
nal and fundamental idea that “in union there is 
strength.” 

There is no other just reason for forbidding great 
business combinations than for forbidding small 
ones — except in the fear of their power for harm 
But, their power for good is even greater. 

Right or wrong is to be determined by principle; 
and there is but one principle in every such com- 
bination whether it involve one hundred or one bil- 
lion dollars—and that is, the “strength of union,” 
Per se, there is no wrong in forming a gigantic 
combination. 

Indiscriminate, or destructive attack is simply 
silly. It is no less silly to insist upon drastic legis- 
lation to destroy or cripple the great “trusts.” That 
would be the madness of socialism and paternalism; 
it would dwarf and restrain all united effort on “ 
great scale now needed in the world-wide commercial 
battle. 

Some trusts have been and are oppressive —s0 
with firms and small corporations; but the oppressor 
halts when the oppressed properly resists. 

As a consequence of evolution nearly all human 





industries, in agriculture, mining, manufactures, 
chemistry, art, literature and politics, are best, and 
naturally, carried on by combinations of many united 
for the common good. The work will not go down 
ward and backward to the ancient plan of individual 
action only. 

The labor party and its “unions” are the most 


| powerful and dangerous of all the “trusts,” and evel 


now they are using their power very harshly, yet ! 
would by no means “destroy” the power of those 
unions. They, too, are a production of evolution, 
and in the near future a further and upward step in 
their proper regulation will be taken, so that thei 
power will be recognized for good and not for ill. 

The destructive attack upon trusts is an attack 
upon evolution; and it will necessarily fail as have 
failed the previous attacks of the socialists an¢ 
populists upon the laws which govern sound mone} 
and national growth. 


The power of congress to regulate commerce) 


should be considered in several aspects: ' 
1. The power to regulate interstate and foreigt 
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commerce, the term “commerce” being restricted | 


‘ 


engers and messages, and to the “instruments” of | 


commerce. 

2. The power to regulate interstate and foreign | 
commerce, the term “commerce” being construed so | 
as to include the “products” of farms, mines and | 
factories when sold among the States and inter- | 
nationally as the “subjects” of commerce. 

3. The power to regulate “ commerce” 
within a State. 

4. The power to regulate interstate and foreign | 
commerce by a general act to create and regulate | 
corporations for producing and selling among the | 
States and foreign nations the subjects of commerce. 

5. The power to secure uniformity in organizing | 
and regulating corporations affected by commercial | 
relations among the States. 

6. As to need or advisability of an amendment | 
to the federal Constitution to increase the power of 
congress in regard to regulating commerce or the | 
production of the “subjects” of commerce. 

The following reflections are made upon these 
points, without taking them categorically: 


wholly 


The beneficent wisdom of the federal Constitu- 
tion largely resides in the fact that its powers and 
limitations and the denudation of State powers are 
stated in broad and general terms, with no attempt 
to formulate a detailed “code.” Thus it is that it 
possesses a benign elasticity responsive to judicial 
interpretation capable of adaptation to the needs 
of the people as evolutionary changes may require. 

Nothing else in the field of ‘‘ government” so well 
shows “ adaptability ” to the needs of man in society, 
except the wonderful common law, of which Chan- 
cellor Kent said: 

“The common law may be cultivated as part of 
the jurisprudence of the United States. In its im- 
proved condition in this country, under the benign 
influence of an expanded commerce, of enlightened 
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justice, of republican principles and of sound’ philos- 
ophy, the common law has become a code of natural 
ethics and enlarged civil wisdom, admirably adapted 
to promote and secure the freedom and happiness of 
social life.” 

And the same great chancellor quotes 
approval from Du Ponceau: 

“We live in the midst of the common law; we 
inhale it at every breath, imbibe it in every pore; 
we meet with it when we wake, when we lie down to 
sleep, when we travel and when we stay at home, 
and it is interwoven with the very idiom we speak, 
and we can not learn another system of laws with- 
out learning at the same time another language.” 

Although there has been no express adoption of 


with 


the common law by the United States, yet, as that | 


law was in force in all of the States at the adoption 
of the Constitution, and has been formally adopted by 
all of the States (except Louisiana) and is followed 
by the federal courts whenever jurisdiction of a 
tase is otherwise obtained, it is to be hoped that 





either by judicial construction or by act of congress 


to traffic in and transportation of merchandise, pass- | the United States will formally adopt for their citi- 


zens and courts the principles of the common law 
as to civil cases, subject to their Constitution and 
laws. For “ monopolies,” “ engrossing,” “ corners ” 
and “unfair competition in trade” are all subject to 
the ample powers of the common law. 

The Supreme Court has held that in criminal cases 
the common law is not enforced in the federal 
courts. But, so far as “trusts” act criminally, the 
Sherman act seems to be sufficient and its validity 
frequently has been upheld. 

The principles of that act and of the common law 
in respect to monopolies, often have been applied in 
federal and State courts. In 1890 the New York 
Court of Appeals, in the Sugar Trust case, put an 
end to technical “ trusts,’’ by deciding that there can 


| be no aggregation of separate corporations through 


the medium of a trust. Substantially, since then, 
there have been no such “trusts”— merely great 
corporations which possessed the properties and 
powers of several corporations transferred to and 
fully vested in a new great corporation, such as is 
now (untechnically) called a “ trust.” 

In 1892 the Supreme Court of Ohio dissolved the 
Standard Oil Trust. 


In Illinois the Whiskey Trust was destroyed. 


And many such decisions have been made. And 
yet the vast corporations commonly known as the 
Oil, the Whiskey and Sugar “trusts,” under indi- 
vidual corporate form, are more powerful than ever. 

The United States Supreme Court, in the Trans- 
Missouri case held that a contract for rates between 
inter-State railway companies was in contravention 
of the Sherman act; and yet similar agreements are 
common and effective in many cases. These and 
other like decisions were hailed as victories against 
trusts, both in the technical and the popular 
meanings. 

They were, in fact, of little or no real present 
value — except as bricks in the foundation of whole- 
some public opinion. Why? Because the people at 
large feel that, on the whole, great corporations do 
more good than ill. And it is true, also, that every 
one with capital to invest is eager to put it into some 
vast corporation or “trust,” rather than in a small 
company. Evils there are; but they are chiefly in- 
herent in man’s selfishness, and that quality inheres 
in the individual, the firm and the small corporation, 
just as it does in the mightiest “trust.” The 
greater corporation has the greater power to 
“monopolize” or to engage in “unfair competi- 
tion;”’ but these obnoxious acts can be regulated 
or enjoined under existing laws; and will be when 
public opinion really wishes it to be done. 

The chief object of the commercial clause of the 
Constitution was to secure “uniform” control of 
inter-State commerce and to avoid the harmful con- 
flict among the diverse commercial laws of the 
thirteen States. The debates in the Constitutional 
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Conventions, the Federalist, and the great decisions | produce the bulk of the “ things of commerce.” To 
of Marshall in Gibbons v. Ogden, Brown v. Mary-| secure such regulation of interstate commerce, cop. 
lan, McCulloch v. Maryland and other cases, clearly 


sanction this statement. 

“ Manufactures’ and “ corporations ” 
and unimportant at that date. 

Inter-State “ commerce ”’ 
exist, largely, and both were put under the control 
of congress for the purpose of securing the needed 
“ uniformity.” 


‘ 


The amazing expansion of commerce, and of its 
chief subject — manufactures, the addition of more 
than thirty new States, and the increase by more 
than sixty millions of inhabitants, tremendously 
emphasize the need of paramount federal control of 
interstate and foreign commerce, and of all its im- 
plied means, instrumentalities and subjects. 


Frequently the United States Supreme Court has 
upheld this power in regard to questions arising 
under corporations in respect to these subjects — 
railways, bridges, vessels, navigation, telegraphs, 
trademarks, fferries, fisheries, ports, harbors, 
wharves, telephones, transportation of freights and 
passengers, storage warehouses, elevators, 
papers, natural gas, etc. 


news- 


Under such national charters, railways, bridges, 
vessels, etc., have been manufactured and operated. 
They were regarded as “ instruments of commerce.” 
But is not a factory which builds a bridge or loco- 
motive used for interstate commerce a requisite 
subject, means and instrument of such commerce? 
He who builds a machine or bridge for his own 
use, in his own State, and does not lease or sell it 
for use, is not engaged in commerce; his “ manu- 
facture” is not a subject on any part of “com- 
merce.” But when he builds such machines for 
sale and does sell them among the States, clearly he 


is engaged in commerce and the business of build- | 


ing such machines for such sales is within the com- 
mercial clause of the Constitution, and the same is 
true of the products of farms, mines and fisheries as 
well as of factories, whenever produced for and 
actually sold among the States. 


“ Commerce” is a word of great scope. It really 
means con-merx — with merchandise, or rather it 
comes from con-mercatores— dealings between 
merchants. Its regulation, therefore, to be complete, 
must apply to all the things included in that mean- 


were few | 


and “bankruptcy” did | 


gress, the paramount regulating power, should exer. 
| cise its authority and pass an act to organize corpo- 
rations — which corporations should be construed 
| to be a means of producing the subjects of com. 
merce, and thus be one of the chief 


” 


| 
“ means” of 


| “ instrumentalities ” of interstate commerce. 


Fvery State has and exercises all these powers 
and had them at the formation of the Federal Cop. 
stitution, domestically. Such powers remained jp 
the States afterward, except only as to interstate and 
foreign commerce, to the same extent as it had 
formerly existed in the States, which, by the Con 
stitution, expressly denuded themselves of that sort 
of control. As that power ceased to have State 
existence, it must, of necessity, inhere in the United 
States. 


That congress has plenary power does not preclude 
action by the States until congress exercises its 
power by appropriate legislation; and that until such 
power is exercised the States may charter “trusts” 
is shown in Cooley v. Wardens (12 How.), where, 
speaking for the Supreme Court, Mr. Justice Curtis 
said: 

“The grant of commercial power to congress does 
not contain any terms which expressly exclude the 
States from exercising an authority over its sub- 
ject-matter. If they are excluded it must be because 
|the nature of the power, thus granted to congress, 
requires that a similar authority should not exist 
in the States. If it were conceded on the one side 
that the nature of this power, like that to legislate 
for the District of Columbia, is absolutely and totally 
repugnant to the existence of similar power in the 
States, probably no one would deny that the grant 
of the power to congress, as effectually and perfectly 
excludes the States from all future legislation on the 
subject, as if express words had been used to exclude 
them. And, on the other hand, if it were admitted 
that this power in congress, like the power of taxa- 
|tion, is compatible with the existence of a similar 
power in the States, then it would be in conformity 
with the contemporary exposition of the Constitution 
(Federalist, No. 32), with the judicial construction, 
given from time to time by this court, to hold that 
the mere grant of such a power to congress, did not 
imply a prohibition on the States to exercise the same 





ing among which are its subjects (merchandise), | Power; that it is not the mere existence of such a 
its exchange and transportation, its instrumental-| power, but its exercise by congress, which may be 
ities, and also the means by which the goods it deals | incompatible with the exercise of the same power 
in are produced. | by the States, and that the States may legislate in 
The chief “subjects” of interstate commerce are | the absence of congressional regulations.” 
the productions of factories, mines, farms, etc. To| “The diversities of opinion, therefore, which have 
wisely regulate their production is to regulate the | existed on this subject have arisen from the different 
larger part of the dealings of commerce. And the| views taken of the nature of this power. 
chief factor in such regulation would be found in| “But when the nature of a power like this 1s 
the regulation of the agencies which produce the| spoken of, when it is said that the nature of the 
subjects dealt in by merchants engaged in interstate | power requires that it should be exercised exclusively 
commerce. The greatest of these agencies are the | by congress, it must be intended to refer to the sub 


corporations, which, by means of factories, etc.,' jects of that power, and to say that they are of such 
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nature as to require exclusive legislation by congress.| There should be no insuperable difficulty in draft- 
Now, the power to regulate commerce, embraces a ing a constitutional act of congress to authorize the 
yast field, containing not only many, but exceedingly | formation of corporations to carry on interstate and 
yarious subjects, quite unlike in their nature; some | foreign commerce, including the power to produce, 
imperatively demanding a single uniform rule, oper-| manufacture and sell the subjects of such interstate 
ating equally on the commerce of the United States | commerce, and to confer jurisdiction upon the fed- 
in every port; and some, like the subject now in| eral courts to regulate such corporations according 
question, as imperatively demanding that diversity, | to the principles of the common law as modified by 
which alone can meet the necessities of navigation. | the Constitution and laws of the United States, to- 
Either absolutely to affirm, or deny, that the nature} gether with such other provisions for inspection, 
of this power requires exclusive legislation by con-| regulation and remedies as may be needful. 
gress, is to lose sight of the nature of the subjects} Whether or not such an act could now be passed 
of this power, and to assert concerning all of them, |is doubtful for the States have large selfish interes's 
what is really applicable but to a part. Whatever | in favor of the present unjust, unwise and non- 
subjects of this power are in their nature national, | uniform and conflicting systems of corporation laws. 
or admit only of one uniform system, or plan of} And if passed, it is doubtful if it could be upheld 
regulation, may justly be said to be of such a nature | in respect to that part which would authorize corpo- 
as to require exclusive legislation by congress.” rations for manufacture, production and sale com- 
Constitutions being declarations of basic principles | pined, except by modifying or reversing certain 
intended to be operative for very long periods, and} decisions. 
dificult of amendment, should be stated in broad and Two cases in the Supreme Court — Kidd v. Pear- 
general terms, so as to avoid the rigidity of a “code.” | oon (127 U. S.), and United States v. Knight (156 
Thus is permitted that elasticity of judicial construc- 
tion, which insures adaptability to changing condi-! mation of manufactures. 
tions. Our people have shown their recognition Of, But the question as to power of congress so to 
this principle by their reluctance to amend, and have | a4 giq not directly arise. 
rejected the vast majority of propositions for that | 


b Ppt The opinion in the former case was by Mr. Justice 
Pmpese. Indeed a strong argument can be made °| Lamar, and his reasoning largely rested upon the 
show that none of the fifteen amendments was neces- 


| argument of “inconvenience,” the popular distinc- 


sary, — “I Poe en ore agen | tion between manufactures and commerce, and the 
Marshall cou otra renee tena | desire to avoid restriction of the doctrine of States 


restrictions implied in the original Constitution — rights. 
except those of the thirteenth amendment. 

Recognizing the unwritten as well as the written 
Constitution he well might find that the series of 
amendments relating to the Bill of Rights were 
mere surplusage, and that the others were of no 
advantage. 

To make a sixteenth amendment extending the 
power of congress so as to deprive the States of the 
power to regulate domestic “commerce,” in the 
meaning I have ascribed to “commerce,” would be 
a savage and unwise blow at the municipal and police 
powers of the State. It is inconceivable that such 




















U. S.), appear adverse to federal regulation or for- 


Many jurists regard the dissenting opinion of Mr. 
Justice Harlan far stronger than that of the court 
in the Knight (Sugar Trust) case, and many think 
that there was grave error which would be corrected 
in a new case involving the same principles. 

Fortunate it is that no rash federal amendment or 
legislation can come suddenly to destroy the new 
“force.” Years were needed for the Constitution, 
and for every “force,” machine or ship to “ find 
itself.” So it is with the “trust.” Time, experience 
and public opinion will teach us how profitably to 

use it. Impetuous, vindictive or envious obstacles 
es geass tans whi cosy lee pthens atte | will do more ill than good. Among the “ panaceas " 

Under the views expressed, congress already has prescribed for the trust evils, is that of removing 
ample power over interstate commerce in the broad- duties from articles sold by “trusts.” If this re- 
est sense, and the States over infra-state or domestic | Noval be confined to “trusts,” then it would be 





cominerce | obnoxious as class legislation of the grossest kind. 
In Sherlock v. Alling (93 U. S.), Mr. Justice| It is believed that if there were a suitable act of 
Field, speaking for the Supreme Court, said: | congress for the purpose herein indicated, there 


“It is true that the commercial power conferred | would be a class of corporations so much better 
by the Constitution is one without limitation. It | adapted to the public needs, so much safer for in- 
authorizes legislation with respect to all the subjects | vestors and the public, that they would be as much 
of foreign and interstate commerce, the persons | Preferred over State corporations as the national 
engaged in it, and the instruments by which it is | banks of issue are over State banks. And it is not 
carried on.” | believed that any, except the slightest tax would be 

In United States v. Addystone Pipe Company | needful to secure that preference. 

(175 U. S.), the Sherman act was sustained, and an | Thus far I have heard of no “ remedies” more 
unlawful trust of manufacturing corporations was | likely to secure uniformity, inspection, publicity and 
controlled as being an obnoxious monopoly. | wise regulation than those that might be secured by 
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such an act of congress as has been suggested in 
this letter. Nothing therein should abridge the 
rights of the States as to corporations acting wholly 
within the State. 

From thoughtful discussion we may hope to 
evolve a wise solution of our most important issue 
—that which affects our interstate and foreign 
commerce. 

JoserH CULBERTSON CLAYTON. 

October 6, 1902. 


——+ 
MARRIED WOMEN’S EARNINGS. 





The law passed this year amending the Domestic 
Relations Law (chapter 289, Laws 1902), is a step 
in advance of any previous legislation on the sub- 
ject of married women’s earnings. It is a curious fact 
that while the married women’s property acts have 
been most liberally construed in this State, and have 
effectually secured to the wife the benefit and con- 
trol of her property, the kindred legislation for the 
protection of the wife’s earnings, whether from. de- 
fects in the statute, or the strict and narrow con- 
struction adopted by the courts, has very generally 
failed in its purpose. 

The first valuable feature of the new act lies in 
the elimination of the qualifying clause “on her sole 
and separate account” which, under the act of 1860. 
was the basis for so many restrictions and exceptions 


as almost to nullify the enabling portion of that act. | 
Singularly enough, while public sentiment has greatly | 
advanced upon this subject since the passage of that | 
act, the later decisions have been more illiberal than | 


the earlier ones in the construction placed upon it. 
The earlier cases laid emphasis on the enabling por- 
tion of the statute, the later ones almost invariably 
on the restrictive clause; one by one the earlier deci- 


—— 
—= 


vice belongs to her as if she were a feme sole, and 
so far as she is disabled to perform such service by 
any injury to her person, she can in her own name 
receive a compensation against the wrongdoer for 
such disability as one of the consequences of the 
injury.” 

The Klapper case (supra), which is credited with 
causing the passage of the recent act, was also an 
action for personal injuries caused by the defendant’; 
| negligence, but in this case the judgment of the trial 
court was reversed because the wife had been per- 
mitted to recover, as an item of damages, her loss 
of earnings amounting to eight or ten dollars a 
week, which she made by doing washing for 
strangers. 

In Brooks v. Schwerin, the question of pleading 
loss of earnings as special damage does not seem to 
have been raised, indeed this point seems first to have 
been raised in Uransky v. Dry Dock, etc., R. R. Co, 
(118 N. Y. 304). In the Klapper case this point, 
while discussed, was held not controlling, so that 
both of these cases seem to have been decided upon 
the merits. . The decision in the Klapper case, 
though extreme, finds support, by implication at least, 
| in the recent decisions in the Court of Appeals. 
To illustrate the progressive restrictions which 
| were engrafted upon the act of 1860, the following 
causes may be cited: 

In Brooks v. Schwerin (supra), it was held that 
labor performed for a third person was to be con- 
| sidered as performed by the wife on her sole and 
separate account, and that she was entitled to the 
| avails thereof. 

In Reynolds v. Robinson (64 N. Y. 580), it was 
‘held that services performed by the wife in the 
| household, though for a third person and of an 
| extraordinary nature, being in this case the nursing 


| . ° © 
| and care of a person afflicted with cancer, were not 





sions and dicta have been distinguished, disapproved | services performed on her sole and separate account, 
or disregarded. This is strikingly illustrated by the| but that such services and the earnings resulting 
contrast between the rule adopted in Brooks v.| therefrom belonged to the husband. 

Schwerin (54 N. Y. 343), decided in 1873, and that} Thus an arbitrary distinction was drawn, founded 
applied in the case of Klapper v. Metropolitan Street | not on the nature of the services, but on the place 
Railway Co. (69 N. Y. Supp. 955), decided in 1901,/ where they were performed, a ruling which was 
the facts being almost precisely the same. In Brooks | especially mischievous in view of the well-recognized 
v. Schwerin, the plaintiff, a married woman, was | necessity and desirability that mothers of young chil- 


injured by defendant’s negligence; it appeared that| dren should engage in work that can be done at 
the plaintiff worked out by the day, earning ten} home. 

shillings a day. To this proof defendant objected on | Finally, in the case of Birkbeck v. Ackroyd (74 
the ground that her services belonged to her hus-| N. Y., 356), the doctrine was evolved that it was the 
band, and later requested the court to charge, “ That | presumption of law that all services of the wife 
the plaintiff cannot recover for the value of her time | belonged to the husband, and that this presumption 
and services while she was disabled; such time | could only be rebutted by evidence of an election on 
and services belong in law to the husband.” This 


her part to labor upon her sole and separate account, 
request was refused and Earl, J., writing the opinion | and this rule has been quite uniformly followed in 


of the Commission of Appeals, says: “So far as | succeeding decisions. In a number of cases it has 
she is injured so as to be disabled to perform such | been stated that the wife had no separate business 
service (domestic) for her husband, the loss is his | although she was working outside the home for a 
and not hers, and for such loss of service he, and not | third person (Klapper v. Metropolitan St. Ry. Co. 
she, can recover of the wrongdoer. But when she | supra.) 


labors for another, her service no longer belongs to | An examination of the decisions shows that there 


her husband, and whatever she earns in such ser-| was no harmony or agreement between them as to 
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what constituted a separate business or employment: 
in some cases it was made to depend upon the place 
where the work was done, and a general presumption 
arose against work performed at home. Yet, in 
principle, there is no valid distinction between 
nursing done at the home of the nurse, and nursing 
performed at a hospital, or in the home of the patient. 
Nor, on the other hand, is there any reason why the 
practice of medicine, literary work or dressmaking 
carried on at home should be considered a separate 
business, while nursing or the keeping of boarders is 
held to be service performed for the benefit of the 
husband. It is absurd to say that nursing strangers 
is a part of the wife’s household duties. 

Another curious distinction, suggested in Birkbeck 
y. Ackroyd (supra), has been applied intermittently 
in subsequent decisions. This is, that where the 
wife contributes a part of her earnings to the support 
of her family, that is evidence that they belong to 
the husband. The practical effect of this ruling was 
that the married woman who worked for pin money 
or hoarded her earnings while supported by her 
husband, was protected, while the wife who sup- 
ported herself and helped to educate her children 
lost thereby the ownership and control of the 
fruits of her own labor. 

On the other hand there is a line of cases that base 
the husband’s right to his wife's earnings upon the 
alleged fact that he supports her. And most curious 
of all, it is not uncommon to find both of these 
arguments used to support the husband’s claim in 
the same case. Of course the fallacy lies in saying 
that the husband supports his wife, when what is 
meant is that he maintains her out of her own earn- 
ings, and appropriates the surplus, if there be any. 

While it is impossible, with any certainty, to fore- 
cast judicial construction, it seems safe to assume 





that this new act will abolish the above anomalies 


and create a reasonable and consistent rule in their | 


stead, namely, that for all services rendered to 
strangers, wheresoever performed, and for all ser- 
vices rendered to the husband, other than those 
naturally and ordinarily classified household 
duties, the wife shall be entitled to compensation ; 
services rendered to the husband being subject, of 
course, to the usual presumption governing services 
performed by members of the same family for each 
other. 


as 


The other great advantage of the new act is that 
it casts the presumption of law in favor of the wife’s 
right to her own earnings, whereas judicial con- 
struction has formerly declared it to be in favor of 
the husband’s claim. The difficulties of proof met 
by the wife under this rule, combined with the “ elec- 
tion” theory adopted by the courts, were almost 
insurmountable. A woman needed to be a technical 
attorney to know how to protect her rights. The 
beneficent intent of the statute was rendered practi- 
cally null as regarded the ignorant working woman 


who most needed its protection. The woman of this | 


class could hardly be expected to know that she must 
“elect” to make her washing or scrubbing a “sole 


and separate business” and signify that election in 
a strictly legal manner before she was entitled to 
her day’s earnings. 

In one negligence case, where plaintiff testified that 
at the time of the injury she was working in a mill, 
and always collected her wages, and testified to the 
rate of such wages, and that she had no property, 
except what she earned, the court held that there 
was no evidence that she was carrying on any busi- 
ness, trade or labor on her sole and separate ac- 
count, and that the fact that she collected her wages 
was quite consistent with her collecting them for her 
husband (Dawson v. City of Troy, 49 Hun, 322 
In this case it will be noted the following circum- 
stances appear: First, an employment by the wife, 
outside the home, under contract with a third per- 
son; second, collection of her own wages; third, her 
claim that such earnings were her property. It is 
difficult to conceive what more could be required to 
prove an election. 

It follows, logically, that by casting the presump- 
tion in favor of the wife, the present act should 
abrogate the rule requiring boss of earnings in an 
action by a married woman to be plead as special 
damages. That ruling was avowedly founded upon 
the presumption of law that the wife’s earnings be- 
longed to the husband. The maxim “ cessante 
ratione cessat lex” applies, the more clearly, as this 
rule of evidence was judicial, and not statutory in 
| its origin (Uransky v. Dry Dock and East Broad- 
| way, ete., R. R. Co., 118 N. Y. 304). 

There is one clause in the new act which invites 
| 
| 
| 
| 
| 


litigation and threatens to restrict its usefulness. 
This is the clause which permits the husband to 
make a contract with third persons for the wife’s 
services, and agrees with such third person that the 
| compensation shall be paid to him, with the wife’s 
knowledge or consent — note the disjunctive. 

It may be said that knowledge of such an arrange- 
ment would be equivalent to consent, inasmuch as 
the wife can render the agreement nugatory by re- 
fusing to perform her part of it; but this assumption 
overlooks two considerations: First, the immense 
influence and authority of the husband among the 
ignorant and immigrant and, second, the 
stern necessity that often gives the wife but the hard 
choice of working under what condition she may, or 
of going without bread for herself and her children. 


classes, 


This farming out of the wife’s services is a com- 
mon custonr among two classes of laborers, namely, 
farm workers and sweat-shop workers, the labor of 
the family being engaged by contract with the hus- 
band, to whom the aggregate wages are paid. Under 
this form of peonage women and children are work- 
ing in the fields of this State and are receiving for 
their pay precisely what the negroes of the south 
received fifty years ago, food and shelter. 

Women of this class are commonly unable to speak 
| English; they are invariably ignorant of the law, and 
hence of their rights under it. They are conse- 
quently quite helpless under any system that re- 
quires their active intervention to preserve their 
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rights. 


unconditionally the sole and exclusive right to her 
own earnings, and which shall put the husband in 
the same position as a stranger, when he seeks to 
secure them, by requiring legal proof of an express 
contract or assignment from the wife, founded upon 
a valid consideration. Concerning the present stat- 
ute, we can only hope that the exception will not 
eat up the rule, as in the former one the restriction 
strangled it. 


The only law that will adequately protect | good, and its vigilant work has saved thousands of 


the working woman is a law which shall give her| boys from relapsing into careers of crime and shame, 


Loss of ownership and control of earnings is the} 


distinguishing mark of all systems of servitude. | 


Support and maintenance is no compensation for this | 
loss. That also is a feature of slavery, but in no} 


sense a justification of it. 


Buffalo, N. Y. 
Heten Z. M. Ropcers. 
a en 
FRENCH TREATMENT OF JUVENILE 
DELINQUENTS. 


The child criminal has for years been a source of 
worriment to sociologists. Juvenile delinquents are 
differently treated in different countries. In the 
treatment of youthful offenders France stands in 
her classification and reformation of them. The 
institution of La Roquette is a penal institution in 
Paris for juvenile offenders. It has accommodation 
for about 500 boys, who are committed mostly for 
petty offenses. The system of solitary or cellular 
confinement is in vogue in this prison. This system 
has always been in vogue in Pennsylvania and is 
familiarly known as the Eastern Penitentiary Sys- 
tem. It is a relic of barbarous times and should find 
no place in any civilized community. It has existed 


| them! 





But how much better are juvenile delinquents 
treated in America. Here they have societies 
schools and entertainments in every penal instity- 
tion. But the safeguard of our nation lies in the 
preservation of the public schcol. May it stand a 
Gibraltar against ignorance, vice and crime until the 
end of recorded time. May it forever stand for 
freedom of conscience and tolerance, with its doors 
wide open for all, broad in its spirit as the horizon 
which encircles us. May we never have European 
demagogues in our midst to inflame and excite the 
weak-minded. May we never have French infidels 
in our midst to inculcate blasphemy, irreligious and 
loose morals. Oh, if men only knew what effect 
their bad behavior has upon the child who sees 
Oh, if men only knew how long a bad word 


|is treasured up by the child-hearer! 


| of the poor? 


Why should saloons be placed right in the midst 
The saloonkeeper, as he rolls by in his 


| buck-board, never thinks of the sorrow and suffer- 


| 





ing his infernal traffic brings upon the poor. In 
the vulgarity of his riches, does he ever think that 
every dollar of his ill-gotten hoard is freighted with 
the tears of the widow and the orphan? Does he 
ever think of the little ones who suffer for bread on 
account of their father’s unsatiable appetite for 
drink? Child criminals of our large cities are gen- 
erally the offspring of drunken parents. Many of 
our wealthy citizens never think of the suffering 
of poor children who are left alone to battle with 
the world. The insatiable tyranny of greed seems to 
have destroyed in many of our natives that beautiful 
quality of true Christian charity. If the American 
reformers of the future will follow the example of 
the Nazarene, who said “ Suffer little children to 


for years in Pennsylvania in defiance of public! come unto me,” the American gamin may be rescued 
opinion and the laws of physiology and hygiene.| from the perils and dangers that confront him. 


It has accomplished the feat of filling the insane 
asylums with hundreds of unfortunate victims. But 
to return to my subject. The boys in La Roquette 
eat, play, go to school, work, attend mass, in fact, 
do everything in the solitude of their cells. Why 
children should be left alone by themselves to soli- 
tude at a time when they are weak and susceptible 
to evil is something I cannot account for. The 
results show what might justly be expected. The 
reports published show an awful array of incor- 
rigibles, idiots and relapses into crime. This system 
years ago was rejected by the entire civilized world 
as too severe, even for the hardened and incorrigible 
felons. Let us turn away from La Rogquette and 
follow the course of a boy who has been released 
from La Roquette. A temporary home, called the 
Patronage, for juvenile delinquents affords an asy- 
lum for boys who have been discharged from La 
Roquette. Boys received at the Patronage are 
-placed out wherever practicable to learn useful 
trades and a watchful eye is kept over them until 
they are set on the right path of industry and virtue. 
-This institution has accomplished a great deal of 





JoserH M. SULLIVAN. 
Of the Suffolk (Mass.) Bar. 
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ONE REQUISITE OF FAIR COURTS- 
MARTIAL. 

The existing treatises on military law might have 
been written by the Bourbons. Their authors learn 
nothing except to be as inconsistent as Louis XVI 
before he lost his head, and forget nothing. Their 
drill-sergeant minds appear buttoned up in uniform 
as stiffly as their mechanically obedient bodies. 
They march and wheel about some skeleton form 
with that unquestioning respect which a soldier pays 
to orders he does not understand; while they let 
pass by unheeded the departed souls of dead for- 
mulas. These celestial beings stir the writer to say 
that there should be a work on “Fair Courts- 
Martial,” in which army, navy and militia statutes 
should be sent to the rear, so far as their accidents 
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are concerned, for rest and hospital treatment; | to recognize a claim by Mr. B. for pay to which he 
while the essentials, the statutory principles of jus- | might have become entitled but for the omission since 
tice, should be given their long-deferred dress | June 15, 1889, of his name from the rolls.” P. 6. 
parade. The italics are the navy department’s. 

Such array would be of inestimable value to the! J. “In the first plea, it should be noticed that 
United States, enabling it to teach its soldiers and | courts-martial are not courts of general jurisdiction, 
sailors and the people from which it hopes for re- | but are courts of special and limited jurisdiction, 
cruits, that in entering its service they do not leave | and, to sustain their judgments, everything neces- 
equity behind. To the official legal advisers of | sary to get and retain jurisdiction must affirmatively 
army and navy would this aid have an unconfessed | appear on the record of every case. Nothing can 
yalue, for the rebukes administered by Washington | be presumed to sustain jurisdiction. 
courts lately (186 U. S., 49; 36 C. Cl., 304) have a| “The Supreme Court said, in Runkle v. United 
meaning not to be mistaken. | States (122 U. S. R., 543, 555, 558) * * *” Here 

On June 30, 1902, the navy department wrote to follows a quotation which, twelve days afterwards, 
the assistant clerk of the Court of Claims, declining | was adopted in McClaughry v. Deming (186 U. S., 
to furnish what it called a “ confidential report made | 63). The judiciary report then cited Dynes v. Hoo- 
to a committee of Congress (the Senate naval) by | ver (20 How., 65, 81), that when the “law directing 
the secretary of the navy upon legislation pending.” | court-martial proceedings for trial has been dis- 
The letter was countersigned “S. C. L.,” the initials | regarded everything which may be done is void.” 
of the navy’s judge-advocate-general, referred to | This was also affirmed by the United States Su- 
herein by the convenient abbreviation of “J. A. G.” | preme Court as being the true court-martial prin- 
Under date of May 29, 1902, it states that it con- ciple from time immemorial, in its latest court- 
tains his “ views” on a report by the Senate com- | martial decision (186 U. S., 63). 
mittee on the judiciary relative to a bill condemning| N. “I am informed by the judge-advocate-gen- 
imprisonment in the navy by lettre de cachet, and | eral that the jurisdictional features disclosed by the 
adds: “The department (under the influence of its | record in this case are in no particular unusual, and 
J. A. G.) recommends that the bill in question be | that if the proceedings of the court, by which Mr. B. 
not favorably reported.” | was tried and sentenced to dismissal were, for the 

It is interesting to compare the ideas of military | reasons stated by the judiciary committee, ‘ illegal 
law held by the Senate judiciary committee (the | and void,’ the same is true, practically, of every 
feport was drafted by a Confederate general, who| naval general court-martial held during the past 
won laurels at Vicksburg and on many another bat- | forty years.” 
tlefield of military and civil warfare) and by those The argument here is that Congress should in- 
under which the nation’s seamen are now striving. | dorse a wrong because the wrong has been long 
Paragraphs from judiciary report and the navy | continued and very great. But the necessary over- 
J. A. G.’s letter follow, marked J. and N.,| turning is not so vast as the “ Navy Department” 
respectively: says it believes. A review of other records, old 


J. “The committee on the judiciary have con- | regulations, etc., would show that illegal naval trials 














* sidered this bill and have unanimously agreed that | are contemporary only with the rise of the present 


relief ought to be granted. Your committee re- | naval judge-advocate-general. The condemnation 
ceived no oral testimony. Its findings are based | which he opposes would be a condemnation, in ef- 
entirely on the records. In July, 1882, Mr. B. was | fect, of him personally. See New York Maritime 
commissioned as ensign in the navy, and on the| Register of Oct. 29 and Nov. 5, 1902. 
Ist of April, 1889, he was tried by a general court- | N. “The second point made in the report is that 
martial at the navy yard at Mare Island in Califor-|two of the offenses charged, i. e., the offenses of 
nia, and he was found guilty and sentenced to be | disrespect set forth in the second and third charges, 
dismissed. Your committee have examined the | were known to the secretary of the navy in October, 
complete record of that trial and the laws applicable | 1888, but no notice was taken of them by way of 
to such cases in such courts, and find that the trial |arrest or charges until the 21st of March, 1886. 
and sentence of Mr. B. were illegal and void.” | This relates to a matter of administration. It rested 
N. “The attitude of the department. is that the |in the discretion of the secretary of the navy to 
proceedings, findings and sentence of the court- | prefer those charges at such time as he deemed 
martial referred to were regular, legal and effective, | for the best interests of the service.” 
and that Mr. B. has no more claim to pay, since | J. “These are the charges of ‘ disrespect to the 
June 15, 1889, than has any other former officer of | acting secretary of the navy’ and ‘ disrespect to the 
the navy who has been likewise dismissed” [The | secretary of the navy.’’ 


judiciary report] “ appears, indirectly if not directly,! This withholding was not in accordance even with 








388 


THE ALBANY 


LAW JOURNAL. 











executive assurances. The navy regulations provide: 
“Offenses shall not be allowed to accumulate in 
order that sufficient matter may thus be collectively 
obtained for a trial, without giving due notice to the 
offender;” and “ Whenever an accusation is made 
against an officer, a copy of such shall be furnished 
at the time to the officer accused.” 

N. “ There was at that time no statute of limita- 
tions applicable to the navy.” 

True. But such statutes were not being consid- 
ered by J. This is apparent from the next sentence, 
which N. does not quote. _ 

J. “The other charge of ‘disobedience of or- 
ders,’ as charged, occurred in December, 1888, and 
prior to January 23, 1889. The accused was [in ac- 
cordance with its order of said January 23, claimed 
by the navy department to have been] arrested 
about the 26th of January, 1889, and was confined 
to the ship at Mare Island from the 30th day of 
January, 1889, until the 28th day of March, 1880, 
without receiving any notice of any charges made 
or to be made against him.” 

The point was that notwithstanding all the 
charges were known to B.’s superiors long “ prior” 
to his arrest, these charges were withheld from him 
for two months of that arrest, in violation of art. 43. 
R. S., 1624. 

N. “This also was a matter of administration 


with respect to which the then secretary of the navy | 


was clothed with discretion.” P. 9. 

J. “The accused made many objections to the 
trial, and, among others, to the long delay in giv 
ing him notice of the charges and specifications.” 

N. “He made this technical point, with a multi- 
tude of others, at the trial. The point rests on the 
provision of article 43 of the articles for the gov- 
ernment of the navy (R. S., 1624), which reads: 
‘The person accused shall be furnished with a true 
copy of the charges, with the specifications, at the 
time he is put under arrest, and no other charges 
than those so furnished shall be urged against him 
at the trial.” P. 10. See “The American Bas- 
tille” in the Boston Green Bag for November, 1902. 

The navy department then gives the sole court- 
martial record as to whether article 43, R. S., 1624, 
was complied with in B.’s case: 

N. “The record of Mr. B.’s court-martial con- 
tains the following entry: ‘The accused was asked 
by the judge-advocate if he had received a copy of 
the charges and specifications preferred against 
him. He answered that he had received a paper 
[a short time before arraignment] and did not 
know whether it was a copy or not. The judge 
advocate offered the original charges and specifi- 
cations to the accused for examination. The ac- 
cused declined to receive them. The accused was 
then asked if he was ready to proceed with the 





— 
——= 


| trial. He replied that he was.’” P. 10. What he 
| meant by this was immediately shown to be the 
| proceeding to make pleas in bar against the trial 
| continuing beyond a listening to his pleas in bar. 
According to the very latest of the 
| United States Supreme Court on courts-martial a 
| sentence following such a record is void. Me- 
| Claughry v. Deming (186 U. S., 69) reads: “ In order 
| to give effect to the judgment of a court-martial 
| it must appear affirmatively that all of the statutory 
| requirements governing its proceedings have been 
| complied with.” In the above the J. A. G. seems 
|to be trying to represent that a court-martial is 
| convened, not by secretary or admiral, but by the 
| accused, saying that supposed “ readiness for trial” 
| and docility by the sacrificial lamb authorizes naval 
| officers to try. But the Supreme Court said, in 
| Crain v. U. S. (162 U._S., 644): “In Hopt v. Utah 
|(110 U. S., 574, 579) the court, observing that the 
| public has an interest in the life and liberty of an 
| accused person, said: ‘ Neither can be lawfully taken 
|except in the mode prescribed by law.’” And in 
| the court-martial case of 186 U. S., 68, the Supreme 
Court cited: “ The party may be interested only that 
his peculiar suit should be justly determined; but 
the State, the community, is concerned not only 
| fer that, but that the judiciary shall enjoy an ele- 
| vated rank in the estimation of mankind.” 

J. “The government of a ship at sea of neces- 
| sity is vested in one man. His will, for the time of 
| the voyage, must be the law of the ship and all 
| persons on board. This is a necessity of the ser- 
| vice, recognized by all nations. But that one man 
lis to act under fixed laws, intended to protect the 
officers and enlisted men under him from injustice 
and oppression. The Congress has wisely enacted 
laws to that end. And these laws, designed to pro- 
tect seamen from injustice and oppression, are not 
only wise, but they are absolutely necessary to se- 
cure to the United States the voluntary services of 
the best sailors. 


decision 


“ But these wise laws are useless if they are not 
enforced.” 

N. “It is understood that Mr. B. concedes he 
was furnished with a copy of the charges several 
days before the trial began; [No.] but he makes 
the point that under article 43 he should have been 
furnished with ‘a true copy’ at the time he was 
put under arrest.” P. 11. “Articles 24, 43 and 44 
contemplate two arrests; first, an arrest with a view 
to a preliminary examination [of the charges]; and, 
second, an arrest for trial.” P. 12. (Only on the 


second does the accused get the charges.) 

The J. A. G. thus adroitly says that Congress in 
these articles requires two successive arrests, the sec- 
ond arrest being the arrest of a person already in 





jail. 


According to him Congress intended in article 


the 
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43, not that a person deprived of liberty must be in- 
formed of the accusation against such, not that 
charges must be furnished on arrest, but, con- 
versely, that an arrest must take place when charges 
are furnished. The delivery of these to the person 


in jeopardy of them may be deferred how long | 


alter imprisonment has begun? 


N. “A period of two years is allowed.” P. 9. 


“This appears to be the natural and rational inter- | 


pretation of the statute (art. 43). Some time must 
necessarily elapse after an offense before a deter- 
mination can be reached whether or not a trial is 
to be had. It is reasonable, necessary and proper 
that the person accused be placed under sufficient 
restraint. The words ‘at the time he is put under 
arrest’ have been treated as having reference to 
arrest for trial and not to the original arrest.” 
P. 11. 

J. “One of the most wise and efficient of all 
these laws for the protection of seamen is the law 
(art. 43, sec. 1624, R. S.), which requires that the 
accused shall have notice of the charges against 
him ‘ at the time he is put under arrest. 

Referring to sections 106, 107 of those navy regu- 
lations of 1870 defined in 116 U. S., 180, 181 (copied 
in the succeeding later editions until they now ap- 
pear as art. 1073, N. R. of 1900), the judiciary com- 
mittee report:— 

J. “ The above navy regulation — which requires 
that the accused shall be furnished with the 
charges [‘ written statement’ in order to make a 
‘counter statement’] at the time of the arrest — 
was not new in 1870, but was, in substance, taken 
from the English law [British articles of war of 
1765, sec. 15, art. 17, 18 and 19, Winthrop M. L., 
2d. ed., pp. 1465, 1466] and from the [statutory] 
navy regulations of 1862 [36 C. Cl., 321]. And this 
regulation of 1870 was enacted into a law by the 
Congress [116 U. S., 180, 181, 183], and that act of 
Congress is still in force — Revised Statutes, sec. 
1547 — and article 43 is in the army regulations of 
1895 (p. 127, par 908; ». 225, art. 67-71.) 

“So the Congress has commanded that in the 
navy the accused shall be furnished with the charges 
against him at the time of his arrest and that he 
shall be tried on no other charges, with the excep- 
tions named in article 43, which have no application 
to this case. 


,” 


“Tf this article 43 can be disregarded by a naval | 
court-martial, then an officer or seaman can be | 


punished twice for the same offense, first by the 
order of his superior officer (art. 24, R. S., 1624), 
and, secondly,- by sentence of the court-martial.” 
(36 C. Cl., 311, 318, Navy Department’s G. C M. O., 
18 of 1897, pp. 4, 5.) 

“In this case the accused, as the record shows, 
was confined to his ship on January 30, 1889, and 


| remained under arrest until he was tried. And on 
| the record, then Captain, now Rear Admiral Wat- 
}son, and another member of the court, in recom- 
|mending clemency, state about the date and con- 
| tinuance of the confinement of the accused and then 
state as follows: ‘It was not until the last date, 
| March 28, 1889, that the accused received any notifi- 
cation he was to be brought to trial, or any state- 
ment of the offense for which he was to be tried.’ 

“This was a plain protest that article 43, section 
1624, R. S., was being violated. 
tet. S.,.'2.)" 

N. “Importance must attach to any conclusion 
reached by so distinguished a body as the judiciary 


(Ex parte Bain, 


committee of the Senate.” P. 22. 
Washington, D. C., October, 1902. 
GEORGE F. Ormspy. 


———_——_ 4 -—_——_ 
WHY JUDGE GRAY SHOULD BE 
RE-ELECTED. 
(New York Times.) 

We think that all lawyers of impartial judgment 
must share the regret expressed by the Bar Asso- 
ciation of New York that Judge John Clinton Gray 
was not nominated for re-election to the Court of 
Appeals by the Republican the 
Democratic party convention. And this in spite of 
the fact that there is nothing to be said against 
the character or professional standing of Judge 
Werner, the Republican candidate. 





as well as by 


The nomination should have been made by both 
parties in the interest of the people of the whole 
State. Judge Gray has served with distinction on 
the Appeals bench for fourteen years. He is as 
| absolutely impartial, as free from partisan bias, as 
| minutely and carefully just and faithful in the dis- 
charge of his duties as any man that has ever served 
in the courts of New York. There is no Republi- 


can or Democratic view now as to the conduct of a 
| judge or as to the theory or application of the Con- 
stitution or the laws. If there were, we might be 
entirely sure that it would not remotely affect the 
judgment of Judge Gray, and that he would hold 
| the scales not only evenly but with an exceptionally 
|firm and delicate hand as between both parties, 
regarding solely and always the supreme obliga- 
tion of his high office. Moreover, it must be said, 
with perfect respect to other judges, that Judge 
Gray has rare qualities, not, perhaps, essential but 
exceedingly desirable, in a member of our court of 
last resort. He has the mind of the scholar, with 
|the scholar’s training, capacity, refinement and 
|force. A graduate of the University of Berlin, as 
| well as of the University of the City of New York 


}and the Harvard Law School, his study has been 
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broad and patient and systematic as well as eager.| York men elected out of forty-five in fifty-five 
Since the Court of Appeals of New York makes | years. We will not say that this is unjust, but 
its influence and authority felt not merely in the surely it is unwise. It would be better not merely 
Empire State, but throughout the Union and wher- ‘for this city but for the entire State that more 
ever the law of English-speaking people runs, it is | than one of the members of the court should pos- 
no slight advantage that a mind like Judge Gray’s | sess the peculiar qualifications which, without lack- 
should be employed in reaching its decisions and|ing others, a judge from this city unquestionably 
in expressing its opinions. | would have. 
It should be plain to all that these unusual and | 


(Syracuse Herald, Ind.). 
valuable qualifications are enhanced by the mr | There are two incidental reasons, both of them 


ence of their possessor on the bench. Through! valid, why Judge Gray should be re-elected. Of 
that experience he is able to do with great ease and | the seven members of the Court of Appeals proper, 
certainty much that a judge less familiar with the | three are Democrats, and the defeat of Judge Gray 
duties of the court must do laboriously and with | would leave the Democratic party less than one- 
less certainty, and to questions of new difficulty he | third of the membership of the court — an unequal 
can give closer and more fruitful attention. His|and unjust division. Again, the defeat of Judge 
service, moreover, recognized by the bar and by Gray would leave the city of New York, containing 
the public tends to add to the authority of the | about one-half the population of the State, only one 
court, to confidence in its judgments, to consistency judge of our highest court — Edward T. Bartlett. 
in those judgments, and to that stability and sim- | That would be an even more unjust division of 


plicity of final interpretation which it is the most | representation. 


important function of the Court of Appeals to) These considerations, while they deserve earnest 


establish. It is not easy to imagine any office in attention, are, however, insignificant compared 
which ability and character tested and disciplined | with the proposition that Judge Gray is entitled by 
and developed by experience are more precious or | a record of distinctly honorable and valuable ser- 
should be so earnestly sought, so promptly chosen | vice to the support and renewed confidence of the 
when the opportunity is offered. It is imprudent, | people of the State. That service extends over a 
wasteful, unintelligent, when a judge of the Court | period of fifteen years; for before he took his seat in 
of Appeals with these eminent qualifications can be | January, 1889, as a judge-elect, for the full term of 


had, to take another, no matter what his present 
claims may be. 

On this general ground, we are persuaded that 
Judge Gray should have the support of all voters 
throughout the State who are capable of appre- 


| fourteen years, he had already served a year in the 
| court as successor, by appointment, of the late 
| Charles A. Rapallo. Thus he is eminently fitted by 
pve experience for the further discharge of official 
duties in our highest court; but, beyond that, his 





hending the real effect of his election. There are | judicial service has been of such a high order that 
special reasons why he should have the earnest and | not even his most reckless and unscrupulous - par- 
systematic advocacy 2f the intelligent voters of this | tisan opponent can say a word in impeachment of 
city. If he be not elected, the city will be left with | it. There is not a prominent and at the same time 
only one of the seven judges of the Court of Ap-| fair-minded lawyer in the State who will not bear 
peals chosen from its bar. We do not hold that testimony to his impartiality, his learning, his high 
the city has any interest in the conduct of the court | character —in short, his absolute fitness for the 
apart from, much less opposed to, the interest of | post which he occupies. 

the whole State. But it has nearly one-half of the | Why, then, should Judge Gray not be re-elected 
population, it has much more than one-half of the | by an immense majority? We do not know a sin- 
business of the State. It originates probably more | gle reason. His re-election will serve the double 
than one-half of the litigation which reaches the | purpose of honoring and rewarding a faithful judge 
court. It is safe to assume that the court needs|and of emphasizing the growing public desire to 
the assistance of judges familiar with the condi- keep partisanship out of judicial contests. 

tions prevailing in the city, with its judiciary, with | 
its bar, with the complex and important dealings | 
of this great and energetic community, the third in | 


(Brooklyn Eagle, Ind.). 
We know that the Republican partisans say “ Mr. 


size in the world. This the court has had in very | Werner is a good judge. We found him on the 
limited degree from its earliest stage. Under the | bench, and we were not called on to discriminate 
Constitution of 1846, and until the amendment of | against him, and, therefore, nominated him.” That 
1869, but two New York men sat on the court. is casuistic. They found Judge Gray on the bench. 
Since the latter date only three have been elected | He had been a good judge. They found the prece- 
to the court. In all there have been but five New | dents of their own party in favor of his continuance 
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on that bench. Their only reason for not renomi- 
nating him themselves, and for nominating Judge 
Werner, was that Gray is a Democrat and Werner is 
a Republican. The political fact weighed nothing 
with Republicanism, when it helped to re-elect 
Rapallo and Earl, and nothing with Democracy, 
when it twice contributed to the election of Charles 
Andrews. It should have weighed nothing against 
Judge Gray. 

There will be no reflection on Mr. Werner in 
voting for Mr. Gray, an older and a better jurist. | 
There will be a reflection on the principle of the 
re-election of good judges to the Court of Appeals | 
by any vote cast for Judge Werner, whom defeat 
would only transfer to the Supreme Court, while 
defeat of Judge Gray would lose to the State his 
experience, his character and his abilities. 

Moreover, Judge Gray, as a New Yorker, 
knows the laws and the rights affecting metropoli- 
tan cases, and Judge Werner cannot know them so 
well as Judge Gray does. The non-partisan Bar 
Association of New York has indorsed Judge Gray 
and, without reflecting on Judge Werner, has con- 
demned the failure of the Republican party to re- 
nominate Judge Gray. This is a plain case, and in- 
telligent voters in Kings county, no matter for 
whom they vote for Governor, 
Judge Gray for re-election. 


should support 


pee ar eee 
BRIEF WILLS. 


It is not without significance that for brief wills 
we must look to men who are most familiar with 
briefs — lawyers and judges. But the shortest will 
ever made was that of a New York man, who in| 
two words of three letters each, “Son all,” con-| 
trived to put on record his testamentary wishes, | 
which, being duly signed and witnessed, were validly | 
expressed. | 

In the brevity of wills there is wisdom, for when | 
that great legal luminary, Sir James Fitzjames | 
Stephen, died, his testamentary disposition consisted | 
of the nine words: “I leave all my property to my | 
dear wife.” 

In almost as few words the late Lord Russell, of 
Killowen, disposed of his property, while on less 
than half a sheet of notepaper the Earl of Manseld, 
one of the late Lord Chief Justice’s predecessors, 
settled the destiny of a large fortune. 

The will of the Chicago newspaper man, F. B. 
White, was comprised in the half-dozen words, “1 | 
give everything to my wife.” Brevity was likewise 
the most conspicuous feature of the will of the late 
Matthew Arnold, who simply said, “This is my 
last will. I give all my property to my wife.” 

An older literary celebrity, Rabelais, the famous 
French humorist, contented himself with leaving the 
following testamentary confession and bequest: “I! 





| shire. 


have no available property; 1 owe a great deal; the 
rest I give to the poor.” 
The will of the late Col. Francis E. Rigby, who 


| died in a Chicago hotel last April, was analytically 


described as consisting of “fourteen words, four 
figures, two fractions, three periods, one apostrophe 
and two commas.” It read as follows: “% of 
my fortune to Ann Rigby Fowler, of Leeds, York- 
Y%4 to my wife. F. E. Rigby. Witness: C. 
P. Stringfield.” This brief will was written by the 
hotel physician with an indelible pencil on a slip of 
paper four inches long and three inches wide. 

The tragic death of Mr. Borckhardt, of St. Albans, 
on the Matterhorn, a few years ago, brought to light 
a very short will. On a small piece of card, ad- 
dressed to his sister, he wrote: 
Matterhorn. I leave all I possess to you, my dear 
sister. God bless you.” 

The will of the late Mr. Alexander Moulding 
Grimond, a Dundee manufacturer, was a model of 
brevity. It was embodied in the words, “I leave 
to my wife, Victoria Gildea, or Grimond, everything 
I possess in this world, and she may do with it as 
she deems right. This note cancels any previous will 
signed by me—A. M. Grimond, 3rd May, 1900.” 

Mr. George W. Childs, of Philadelphia, left a brief 
will, which not only disposed of more than 
£1,000,000, but was an eloquent tribute to his wife. 
It was expressed in these words: “Having full 
confidence that she, knowing my plans and purposes, 
will, by gift during her life, or by testamentary 
writing, make such disposition thereof for charitable 
or other uses as will be in accordance with my 
wishes, I leave all my property, real and personal, 
to her, unfettered by condition of any kind.” 

Another short will, in very illiterate style, ran: 
“ All that I have is For my Dea Cicely Rose Smith 
From Emma King.’— Tit-Bits. 

ncaa 


THE LATE HORACE E. SMITH. 


“T am dying on 


The following tribute to the late Hon. Horace E. 
Smith is from the columns of the Johnstown (N. Y.) 
Republican: 

The life of one of Johnstown’s most distinguished 
and best known citizens, Hon. Horace E. Smith, 
to a close at his home on South Market 
street October 19, 1902. For the past several years 
the deceased had been in feeble health, but he was 
able to be about the city to some extent and was 
well preserved for a man of his advanced years. 


came 


It was not until Saturday morning that he was 
attacked with serious illness and then his real con- 
dition was not at first realized, but it became evi- 
dent during the day that he had sustained a stroke 
of apoplexy. He grew weaker and weaker during 
the evening, becoming unconscious at about ten 
o’clock and peacefully breathed his last at the 
hour above stated. 
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For many years Mr. Smith had been prominent 
in legal and church circles in this section and he 
had been highly honored, both at home and abroad. 
Few men in this part of the State were better 
known and few had attained greater distinction 
than had he. His career had been an active and 
useful one and he was the stamp of man whose 
influence meant the betterment of mankind. 

Throughout this city and county he was. held in 
the highest esteem by all, and looked up to as a 
mental and moral example worthy of imitation. 
No one had a wider circle of professional and per- 
sonal friends and his death is the cause of deep 
and widespread sorrow. 

Horace E. Smith, LL. D., was born in Weston, 
Vt., and obtained his early education in the com- 
mon schools, Chester. Academy, Vt.; Franklin 
Academy, Shelhyrne Falls, Mass., and by private 
instruction and study. So well had he improved 
his time and opportunities that on application for 
admission to the Supreme Court of the State of 
New York, under the then existing rules, which 


required seven years of preparatory study, four of | 


classical study and three of law, he was allowed for 
the four years of classical study, the same as cred- 
ited to a graduate of a college or university. 

His father, Dr. Rogers Smith, of English par- 


entage, was.a native of Massachusetts; but in early | 


life he removed with his parents to Mt. Vernon, 
N. H., where he studied and practiced medicine un- 
til his removal to Greenbush, N. Y., as hereinafter 
stated. Possessing a fine literary taste, and an 
ardent passion for. books, he achieved a broad and 
varied culture, ranked well in his profession, and, 
during his residence in New Hampshire, he was 
an active politician of the Jeffersonian school. In 
1812 he was commissioned by President Madison 
as hospital surgeon’s mate in the United States 
army. and was stationed at the general hospital, 
Greenbush cantonment, Greenbush, N. Y. After 
thé close of the war he removed to Weston, Vt., 
where he died in 1845, leaving two sons and three 
daughters. The elder son; Asa D. Smith, D. D., 
LL. D., was for twetity-nine years a successful pas- 
tor of a Presbyterian church in New York city, and 
for the last thirteen years of his active life president 
of Dartmouth College. The younger son, Horace 
E. Smith, is the subject of this sketch. The wife 
of Dr. Rogers Smith, whose maiden name was 
Sally Dodge, was of English and Welsh extraction, 
and a descendant on the father’s side from the 
same original stock as the well-known philanthro- 
pist of New York city, the late Hon. William E. 
Dodge. She was a woman of strong character, 
marked intelligence and indomitable energy. It 
seemed to her children, on whom she strongly 
impressed herself, that she was equal to all de- 





mands upon her wisdom, efficiency and maternal] 

instincts. 

Horace E. Smith inherited in happy combination 

| the literary qualities of his father and the executive 

| ability of his mother. While pursuing his studies 

| he spent considerable time in teaching in common 

| schools, select schools and academies. This experi- 

|ence he ever regarded as greatly beneficial to him 

in after life. He studied law at Broadalbin, N. Y, 

with Abram Ps» Demarest, Esq., a thoroughly edu- 

cated lawyer, and was admitted as an attorney of 

the Supreme Court of the State of New York 

| January 12, 1844. Alter practicing as an attorney 

three years, as the rules then required, he was ad- 

mitted as counsellor of the same court, both de- 

grees being awarded on a thorough examination, 

In March following he was admitted to the Court 

of Chancery by the last chancellor, Hon. Reuben 

H. Walworth, on examination and recommenda- 

tion of the late Judge Amasa J. Parker, of Albany, 

then circuit judge and master in chancery. Subse- 

quently he was admitted to the Supreme Court of 
the United States, the United States Circuit and 

District Courts of the northern and southern dis- 
tricts of New York, and also to all the courts of 
Massachusetts, State and federal. In all these 
| courts he had more or less practice, and in some of 
| them his practice was extensive and varied, includ- 
ing cases of large interest. 





From his admission to the. bar in 1844 to the 
spring of 1847, Mr. Smith practiced law at Broad- 
albin, Fulton county, N. Y., at first with the late 
Hon. James M. Dudley and last with Hon. Thomas 
L. Wakefield, both of whom were his early friends 
and schoolmates, and who afterwards became dis- 
tinguished members of the profession. While 
practicing at Broadalbin, Mr. Smith achieved 
marked success for a tyro, and enjoyed the favor 
and counsel of Judge Daniel Cady, of Johnstown, 
who was widely known as a noble man and great 
lawyer. 

In the spring of'1847, Mr. Smith removed to Bos- 
ton, Mass., and formed a partnership with the late 
Hon. Henry B. Stanton, whose wife was the cele- 
brated Elizabeth Cady Stanton, a daughter of 
Judge Cady. After the lapse of six months Mr. 
Stanton left Boston on account of his health and 
Mr. Smith succeeded to his extensive law practice. 
He was subsequently joined by his former partner 
in Broadalbin, the late Hon. Thomas L. Wake- 
field. While in practice there, Mr. Smith came in 
contact professionally with some of the most dis- 
tinguished members of the bar, among whom may 
be mentioned Rufus Choate, Benjamin R. Curtis 
(afterwards a judge of the United States Supreme 
Court), Charles. Sumner and Benjamin F. Butler. 
Among other important cases in which he was 
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retained was one which severely tested his mettle 


and legal ability, and the issue of which was pecul- 
jarly gratifying to a young and ambitious lawyer. 
It was an action in the United States Circuit Court 
for an infringement of a patent, in which he was 
As 


engaged 


retained as attorney for the defendant. Rufus 
Choate 
for the plaintiff, Mr. Smith retained Daniel Web- 


About a week 


and several other counsel were 
ster as counsel for the defendant. 
prior to the trial, and when it was too late to em- 
ploy and instruct other counsel, Mr. Webster's 
health compelled him to retire from the case. 
consequence was that Mr. Smith had to fight the 
battle alone against an array of 


counsel which 


would have been formidable to the most expern- | 


On the 


which lasted three weeks, there was much evidence 


enced and best equipped lawyer. trial, 
taken, many experts examined and numerous ques- 
tions of law argued. The result was a verdict by 
the jury for defendant. Mr. Smith’s gratification 


at the result was increased by the generous and 
encouraging of Mr. 
Choate and by Mr. Webster's expression, reported 


“T like 


words commendation by 
to him by the law partner of the latter, 
the bearing of the young man.” 

While in Massachusetts, Mr. Smith took an active 
part in the stirring political movements which revo- 
lutionized the State, and, in co-operation with the 


The climate proving too rigorous for the health 
of his wife, who was suffering from pulmonary 
Mr. Boston 
spring of 1854, and in the fall of that year opened 


disease, Smith removed from in the 


|an office in the city of New York. There he soon 


The | 





friends of freedom in other parts of the country, | 


culminated in the organization of the Republican 
party. 
mittee of the Free Soil party, and, in the campaign 


He was a member of the State central com- 


of 1851, in connection with Francis W. Bird and 
John B. Alley, edited and published a paper entitled 
“The Free Soiler,” which was circulated in all 
parts of the State. 
“The Boston Republican,” a paper edited 
published by Hon. Henry Wilson, afterwards vice- 
president of the United States. 

Mr. Smith was a member of the Massachusetts 
legislature in 1851-2, and took an active part in its 
proceedings, being on the judiciary committee and 
He the 
mammoth petition signed by ex-Governor Briggs 


o 


It was printed in the office 


other important committees. introduced 


and upwards of 150,000 others, praying for the 


enactment of the “ Maine Law;” was the chair- 


man on the part of the house on the joint special 
committee, the referred, 
framed the report of the committee, and fought a 


to which petition was 
bill through favorable to the pzayer of the petition- 
ets, gaining thereby unstinted the 


In 1852 he received and declined a 


abuse from 
liquor organs. 
nomination for congress, to the seat made vacant 


by the death of Hon. Robert Randolph, Jr. John 


of | 


and | 


established a prosperous, and, as he hoped, a per- 
manent business. But at the end of five years Mrs. 
Smith died, after a lingering illness, leaving him 
with four small children, and impaired health from 
the effect 
labor and long watching by the sick bed. 


combined of exhausting professional 
In 
about a year thereafter he retired to Johnstown 
for rest and recuperation, without designing to 
make it his permanent home and place of business. 
But, on regaining his health, business came to him, 
the climate and surroundings proved agreeable, 
and he has retained his residence in the old historic 
town until his death. 

In 1860 Mr. Smith formed a copartnership with 
John M. Carroll for the practice of law, which was 
continued until 1868, when Mr. Smith became simi- 
larly associated with his son, Borden D. Smith. 
To this firm was admitted Andrew J. Nellis in 
1874, who continued as a law partner of the Messrs. 
Smith until 1879. 
as a member of the 
New York, held 
and took an 


He was elected and served 


Constitutional Convention of in 


the city of Albany in 1867-8, active 
part in its deliberations. 

By an act of congress, approved June 1, 1872, 
Horace E. Smith was named as one of the corpo- 
rators for the State oi New York, of the “ Centen- 
Board 
for the purpose of carrying into effect the act of 
to the Centennial International 
Exhibition, held in the city of Philadelphia, in 1876. 


nial of Finance,” chartered and organized 


relative 


congress 


In the summer of 1879 he was elected dean and 
professor of the Albany Law School; to the posi- 


| tion made vacant by the death of Isaac Edwards, 


LL. D. 


the discharge of its duties in the autumn of that 


Accepting the position, he entered upon 


| year, and held the office for a period of ten years, 


As 
dean, the whole business and managemert of the 


when he tendered his peremptory resignation. 


school devolved mainly upon him, and in addition 
to weekly oral examinations, written examinations 
at the close of each term, and moot courts, together 


with ‘much incidental work, he delivered in each 


school year upwards oi two hundred lectures, treat- 
ing with more or less fullness the following sub- 


| jects: Municipal Law, Personal Property, Contracts, 


B. Alley, nominated in place of Mr. Smith, after- | 


wards represented the district in congress for sev- 
eral terms. 


Agency, Contracts of Sale, Partnership, Negotia- 
Bail- 
and 
Bankrupt Laws, Pleading, Torts, and sone years 


ble Instruments, Suretyship and Guaranty, 


ments, Insurance, Corporations, Insolvent 


a few lectures on Medical Jurisprudence. 
During this time he was chairman of the com- 
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mittee appointed annually by the General Term of 
the Supreme Court, to examine and report upon 
applicants for admission to the bar. He was also 
a member of the Albany Institute, a literary and 
scientific association of long standing, taking part 
in its discussions, and contributing several papers 
to the library of its published transactions. 

In June, 1880, Mr. Smith received the honorary 
degree of Doctor of Laws from Dartmouth College, 
under the presidency of Dr. Bartlett. 

One of Mr. Smith’s professional brethren, who 
is intimately acquainted with him, says, that 
“Since Daniel Cady there has not been in Fulton 
county his superior as an all-around lawyer. Others 
might excel him as an advocate; in nothing else has 
he been excelled. He was kindly and helpful to 
his students, faithful to and zealous for his clients, 
and of scrupulous integrity. Pure in mind, fastidi- 
ously methodical in all his habits, gentle and kindly 
to all, he has been one of the pillars of society 
and of the Presbyterian church during his residence 
in Johnstown. His native modesty and retiring 


temperament have prevented more public recogni- | 


tion of his worth.” 


Since his retirement from the Albany Law School | 


he has been engaged as counsel in several import- 
ant matters, in the trial of causes as referee, in the 
preparation of a work on Personal Property, pub- 
lished in 1893, and a work on Judicial Law, 
published in 1901. On the formation of the Johns- 
town Historical Society, Mr. Smith was elected 
president. 

For many years past he has been connected by 
membership, and much of the time officially, with 
religious organizations. As an elder of the Presby- 
terian church in Johnstown, he has frequently rep- 
resented his ehurch in presbytery; and, since his 
liberation from the Albany Law School, he has 
been twice commissioned by the Albany Presbytery 
as a delegate to synod, and twice as a commis- 
sioner to the general assembly. He has also been 


an earnest worker with tongue and pen in various | 


reformatory and benevolent enterprises of the day, 
and in political campaigns, involving questions of 
great public interest. Acting upon the principle 
that it is both the duty and the privilege of every 


man to make the most of his abilities and oppor- | 


tunities, and to contribute all in his power to the 
welfare of humanity, his life has been one of hard 
and persistent work. 

Mr. Smith is survived by his widow, Jeanie Oli- 
ver Smith, and his daughter, Miss Agnes Smith, 
of this city; his daughters, Mrs. Daniel Moore, of 
Atchison, Kan.; Mrs. C. E. Spoerl, of Wilkesbarre, 
Pa.; Mrs. William L. Kennedy, of New York city, 
and his son, Borden D. Smith, of this city, besides 
the children of a deceased daughter, Mrs. Archi- 


ey 
—= 


bald I. McMartin, late of Dunlap, Ia., and the 
| children of a deceased son, George R. Smith, late 
of Westmoreland, Kan. 


a oa 

MEMORIAL OF WILLIAM ALLEN BUTLER+# 

William Allen Butier, the son of Benjamin 

Franklin Butler, was born at Albany on February 

20, 1825, and died at Yonkers on September 9, 

1902. He was admitted to the bar in 1846, and his 
active professional career, if it should be consid- 
ered as having terminated before his death, covered 

a period considerably longer than half a century, 

Mr. Butler began the practice of the law with 
the advantage and the peril of a professional asso- 

ciation with a great lawyer —his father, whose 

name and fame, as a lawgiver and as an advocate, 

still are and long will be remembered. Ii such a 

reputation be inheritable, it is a burden or a benefit 
to the heir according to his capacity to administer 
the succession; Mr. Butler’s career at this bar 
|may be summed by the statement that his death 
left it undiminished. 

Such a memorial as this has for its purpose a 
| record of character and a tribute of respect, and not 
a narrative of incidents. Mr. Butler’s life, indeed, 
is conspicuous not for striking events, but for a 
| steady and continuous labor in an absorbing pro- 
| fession, and an equally steady and continuous flow 
| of reputation and prosperity. The 
| graceful style, the poetic fancy and the brilliant wit 
| which were among his native gifts, and which were 
| effective professional weapons in his hards, cer- 
tainly served him also for his own pleasure and that 
of others in moments of diversion; but by those who 
have known him at the bar it will unhesitatingly 
be acknowledged that his life work did not differ 

in character, if it did in the degree of prosperity 
and reputation by which it was deservedly re- 

warded, from that of any successful lawyer, charged 

| with the responsibility of affairs of great import- 
ance, and constantly absorbed in the exacting labor 
of adviser and advocate. 

A reference to a few of the important cases in 
|which Mr. Butler was engaged will serve as evi- 
dence of his rank in the profession: 


consequent 


| In the case of The Steamer Pennsylvania (19 
Wall., 126) Mr. Butler was successful in obtaining 
a reversal by the Supreme Court of the United 

| States of the decrees both of the Circuit and Dis- 

| trict Courts, which had followed decisions of the 

English Admiralty Court and of the privy council. 

This decision conclusively settled the doctrine in 








*Prepared pursuant to action of New York Bar Association 
meeting (John E. Parsons, Chairman of Committee), presented to 


| 


| the Appellate Div., Sup. Ct., First Dept., and by it ordered entered 
in the records of the Court. 
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le collision cases, that a vessel violating a rule of cate; and especially in the appellate courts, where 
te navigation laid down by statute, must prove affirma- his deep knowledge of the law, his phenomenal 
tively that such violation could not have contributed memory, his remarkable powers of elucidation and 
to the disaster. The decision has been repeatedly illustration of legal principles, and his temperate 
. cited and followed, and has been of immense value and almost judicial attitude of mind, were most 
jin inducing compliance with the provisions of the | effectively brought into play. 
in statutes. But such talents as these, though always com- 
ry In The Scotland (105 U. S., 24), where Mr. But- | pelling admiration, would not alone command the 
9, ler was against successful in spite of adverse de-| grateful respect which it is sought here to record. 
is cisions below, the Supreme Court of the United It is a conspicuous pattern of the nobler qualities 
{- States established the rule that owners of foreign | of professional character that he should be de- 
d vessels may obtain the benefit of our statutes for | scribed and remembered. That his integrity was 
the limitation of liability of owners of vessels for spotless, his veracity undeviating, is hardly to be 
‘h disasters on the high seas. remarked; but it is remarkable that in him they 
,- In Sturgis v. Spofford (45 N. Y., 446) Mr. Butler | appeared to be spontaneous and instinctive — to be 
se successfully maintained the constitutionality of the | of the inward essence of the man. Among the 
e, law of 1853, establishing the board of commission- | fruits of these fundamental qualities were candor 
a ers of pilots; and in People v. Vanderbilt (26 N. Y., | and fairness in the statement both of facts and prin- 
it 286) he obtained an assertion of the power of that | ciples; courtesy and generosity to his adversaries, 
or board to prevent encroachments upon the public | and his reward, in the confidence and affection oi 
" piers and in the harbor of New York. bench and bar, was as ample as deserved. 
h Other important cases argued by Mr. Butler; The rank accorded to Mr. Butler by his profes 
were Union Trust Company v. New York, Chicago | sional brethren is evidenced by his having served 
a & St. Louis R. R. Company, involving the validity | 4S president of the American Bar Association in 
it of the bonds and mortgage of the defendant com- 1885-1886, and as president of the Association of the 


i, pany; Rich v. New York Central R. R. (87 N. Y., Bar of the City of New York in the years 1887 and 
a 382, and 154 N. Y., 733), involving novel questions | 1888. 


)- as to liability for tort arising from non-perform-| No complete view of Mr. Butler could be made 
W ance of contract; The Chicago Gas Trust Reor- without a reference to his character as a man anda 
e ganization case, where the legality of the plan of | citizen. Evidence on these matters ‘can best be 
it reorganization was sustained against the opinion of | found in the community in which a man has dwelt. 
e a majority of leading lawyers of Chicago; Fifth | For the last thirty-seven years of his life Mr. Butler 
f- Avenue Bank v. Colgate (120 N. Y., 381), involving | was a resident of Yonkers. All the best elements 
it novel questions affecting liability under the special |in the development of this village, town and city, 


partnership act; Stevenson v. Brooklyn R. R. Com- | in which he lived and whose growth he watched, 
pany (114 U. S., 149), a case on patent law; Liver- | were of keen interest to Mr. Butler, and were gen- 


T pool & London & Globe Insurance Co. v. Gunther | erously fostered by him. As a devoted member of 
y (116 U. S., 115), involving interesting questions in | one of its largest churches; as the chief founder of 
- the law of fire insurance; the legal tender case of |a free reading room, which, until other instrumen- 
d Juilliard v. Greenman (110 U. S., 421), and the /|talities superseded it was of great benefit to the 
- famous case of Hoyt v. Sprague (103 U. S., 613), | poorer classes; as a large contributor in work and 
fr involving intricate questions of partnership law. money to the building up of the women’s institute, 

A just appreciation of Mr. Butler’s thorough and | for the benefit of working women, one of the most 
n general attainments in our many-sided science pre- | successful institutions of the city; as the wise ad- 


° cludes, however, the ascription to him of superior | viser of one of its hospitals, and in many other 
attainments in any one of its branches. In the law | ways, Mr. Butler showed his public spirit. While 
9 of admiralty, of insurance, of real estate, of patents, | taking no prominent part in party management, he 
g of wills and testamentary trusts, of corporations | never failed on occasion to counsel his fellow- 
d and banking, as in other branches sometimes con- | citizens upon public questions on the platform and 
. sidered specialties, he was a master, but he had too | through the press, and no opinions were listened 


e many specialties to be a specialist. |to with more respect or carried greater weight. 
. So, again, Mr. Butler was too sound and saga-| His views in council were sought upon a great 
n cious an adviser in his office; too brilliant and suc- | variety of subjects affecting thé common welfare, 


cessful an advocate in the courts to be permitted to | and his influence, founded upon the confidence of 
devote himself exclusively to one or the other of | the community in his high character, public spirit, 
é the two main divisions of the profession. Perhaps | fair and sound judgment, has for a generation been 
the most effective walk, however, was as an advo- : widely felt. 
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Nor was Mr. Butler’s public spirit and usefulness 
unfelt in the city of New York, where he was con- 
stantly philanthropic 
work. He was, for instance, an active member for 


connected with important 
many years, of the board of trustees of the Lenox 


library, and, after its consolidation with the Astor 


and Tilden libraries, and until his death, of the | 


board of trustees of the New York public library. 
Mr. Butler’s life, with that of his distinguished 


father, cover a period which connects the present 


with the far different kind of professional life and 
During 
the many years which he devoted to his profession 
he was a marked figure. 


work in the early years of the past century. 


It is no disparagement 


of others to say that from the beginning his position | 


was in the very front rank. Following upon the 
renown which by his name he inherited, his posi- 
tion might in a 
The profession have 


thought that in his case it was exceptionally suitable 


special sense be described as 


unique. members of his 
that there should be inscribed upon the records of 
the court some reference to his career, and the due 
expressions of regret, when at last, full of years and 


honors, he passed away. 
a 


ANCIENT MODES OF DETERMINING GUILT 
OR INNOCENCE. 





The means employed by the ancients to ascer- 
tain the guilt or innocence of an accused person 
were many and varied. Briefly enumerated, they 
were the trial, by wager of battle, and the trial by 
ordeal, which consisted of tests given by fire, and 
hot and cold water. 

The trial by wager of battle consisted in the 
giving of a gage or pledge for trying a cause, 
formerly allowed in military, criminal and civil 
causes. 

In writs of right, where the trial was by cham- 
pions, the tenant produced his champion, who, by 
throwing down his glove as a gage, or pledge, thus 
waged or stipulated battle with the champion of the 


demandant, who, by taking up the glove, accepted | 


the challenge. Wager of battle, long obsolete, was 
abolished in England in 1819, by a statute passed 
in consequence of the defendant’s having waged his 
battle in a case which arose about that period. 
Trial by ordeal was an ancient form of test to 
determine guilt or innocence, by appealing to a 
supernatural decision. In England ordeal by fire 
and ordeal by water were used, the former was con- 
fined to persons of rank and the latter to the com- 
mon people. The ordeal by fire was performed 
either by handling red-hot iron or by walking bare- 
foot and blindfold over red-hot plough-shares laid 
at unequal distances. If the person escaped unhurt, 


he was adjudged innocent; otherwise he was con- 
demned as guilty. 
The ordeal by water was performed either by 





plunging the bare arm to the elbow in boiling water, 
lan escape from injury being taken as a proof of 
innocence, or by casting ithe accused person, bound 
|hand and foot, into a river or pond, when, if he 
‘floated, it wes an evidence of guilt, but if he sunk, 
|he was acquitted. 

In ancient times in Madagascar persons suspected 
of crime were forced to eat the seeds of a plum-like 
|fruit, and criminals were put to death by being 
| pricked with a lance dipped in the juice of the seeds, 
| There was a superstitious notion once exceedingly 
prevalent regarding the discovery of the murderer 
by the touch of the dead body. In Germany this 
experiment was called “bahr recht” or law of the 
bier, because the murdered body being stretched 
upon a bier, the suspected person was obliged to 
put one hand upon the wound and the other upon 
|the mouth of the deceased, and in that posture call 
|upon heaven to attest his innocence. If, during the 
|ceremony the blood gushed from the mouth, nose 
lor wound, a circumstance not unlikely to happen 
in the course of shifting or stirring the body, it was 
| held sufficient evidence of the guilt of the party. 
The singular kind of evidence ad- 
‘mitted in the Scottish criminal courts at the short 
distance of little more than a century. Fountainhall 
relates a most dreadful instance of this perversion 
of jurisprudence. The case was that of Philip 
Stanfield, tried upon the 30th of November, 1687, 
for cursing his father (which, by the Scottish law, 
was a capital crime [Act, 1661, chap. 20]), and for 
being accessory to the murder. Sir James Stanfield, 
the deceased, was a person of melancholy tempera- 
ment, so that when his body was found in a pond 
near his own house of ‘“Newmilus he was at first 
generally supposed to have drowned himself. But 
'the body having been hastily buried, a report arose 
that he had been strangled by ruffians, instigated by 
his son, Philip, a profligate youth, whom he had 
disinherited on account of his gross debauchery. 

Upon this rumor the Privy Council granted war- 
rant to two surgeons of character named Crawford 
and Muirhead to dig up the body and report the 
state in which they should find it. Philip was 
present on this occasion, and the evidence of both 
surgeons bears distinctly that he stood for some 
time at a distance from the body of his parent, but, 
being called upon to assist in stretching out the 
corpse, he put his hand to the head when the mouth 
and nostrils instantly gushed with blood. 

This circumstance, with the evident symptoms of 
terror and remorse exhibited by young Stanfield, 
seems to have had considerable weight with the 
jury, and is thus stated in the indictment: That his 
(the deceased’s) nearest relatives being required to 
lift the corpse into the coffin after it had been 
inspected, upon the said Philip Stanfield touching it 
(according to God’s usual mode of discovering 
murder) is bled afresh upon the said Philip; and 
that thereupon he let the body fall and fled from it 
in the greatest consternation, crying, “ Lord, have 
mercy upon me.” 
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The prisoner was found guilty of being accessory 


to the murder of his father, although there was 
little more than strong presumptions against him. 
It is true he was at the same time convicted of 
having cursed his father and drank damnation to 
the monarchy and hierarchy. 

His sentence, which was to have his tongue cut 
out and hand off 
hanged, was executed with the utmost rigor. 
denied the murder with his last breath. 

It is, says a contemporary judge, a dark case 
of divination, to be remitted to the great 
whether he was guilty or innocent. 

Superstitious die hard, according to some people, | 
but to the writer’s mind, they are immortal. They 
seize and take hold of our weak and sentimental 
natures, and at the present day they permeate our 
whole social fabric. Judges, juries and verdicts are | 
affected by superstition; fictions of the law, in many 
instances, their origin to superstition, and, | 
to-day, on the threshold of the twentieth century, | 
even in this age of enlightenment and literary ad- | 
vancement, we hordes of fortune-tellers, card | 
and horoscope readers, astrologers and _ palmists 
doing a thriving business in enlightened (?) America 
and making an easy livelihood on the credulity and 
weaknesses of superstitious humanity. 


struck his being | 


He 


previous to 


day, 


owe 


see 


JosepH M. SuLtivan. 
Of the Suffolk (Mass.) Bar. 


SS 


MISTAKE AS TO RULE OF SURVIVORSHIP. | 
| 





The succession to the property of Mr. and Mrs. 
Fair, who were both killed recently in an automobile | 
accident, has greatly interested some of the public 
journals. The question as to the presumption of 
survivorship in such cases being new to some of the 
Newspaper writers, they have discoursed upon it as 
a“nice” point of law. One of the daily papers has 
acquired legal erudition enough to discover that 
this is by no means a rare question, and has pro- 
ceeded to correct its contemporaries on that point. 
But, unfortunately, while it has discovered that 
“there have been many suits based on this question 
of survival,” it proceeds to announce the law to be 
exactly what it is not. Its declaration is that “ the 
law presumes, in cases of shipwreck and other fatal 
accidents where a number of people perish together, 
that the strongest live the longest, that the grown 
People survive the children, and that the men sur- 
vive the women.” But according to the common- 
law doctrine established in England and in nearly all 
the United States, differing from the civil law, there 


is absolutely no presumption on the subject, and | 


the whole question is one upon which any one who 
claims survivorship of a particular person has the 
burden of establishing that fact. The cases on this 
subject were carefully collected and analyzed in 51 
L. R. A., page 863, where it is shown that there are 


| of those parties may have owned in 


no authorities contrary to this doctrine in any part 
of the Union except where the statutes have made 
a different rule, as in Louisiana and California. 

The most interesting part of the subject of the 
succession of the Fair estates is with respect to the 
If the victims 
of this accident were domiciled in California, the 
statutory rule in that State will raise a presumption, 
unless there is evidence or reasonable inference to 
the contrary, that Mr. Fair survived his wife. This 
rule, however, would certainly have no force or 
which either 
other States. 
With respect to the distribution of any personal 
property that either of them may have owned in 


effect of a possible conflict of laws. 


effect in respect to any real property 


| other jurisdictions, there may be much difficulty in 
| determining whether it goes to the representatives 


of the husband or of the wife; and, since the rule is 
chiefly one of burden of proof, the defendant may 
succeed by reason of the failure of the plaintiff to 
make any proof on the subject. The disposition of 
courts in many cases to protect the rights of the 
residents of their own State may also be a factor 
under some circumstances, as for instance, in case 
of ancillary administration when the turning over 
of the assets in the State to a foreign administrator 
is contested by a resident who asserts some right in 
them. No such question as this may arise in respect 
to these estates, but questions of this kind are sug- 
gested on which it would be difficult, if not impos- 


| sible, to find any precedent.— Case and Comment. 


-——— ¢—_ —— 
VALUE OF TRAINED EARS. 


Court STENOGRAPHERS Goop JUDGES OF VERACITY OF 
WITNESSES. 


“Any shorthand man who has been doing court 
reporting for a long time can tell almost infallibly 
by his sense of hearing whether a prisoner or a wit- 
ness is telling the truth or lying,” said a Washington 
court stenographer, according to the Washington 
Post, who has grown gray in making and transcrib- 
ing pothooks in civil and criminal cases. “It comes 
from experience, combined with the abnormal de- 
velopment of hearing, which all first-rate court and 
parliamentary stenographers possess. 

“You know how abnormally the remaining senses 
of blind folks are developed, particularly their sense 
of hearing. Well, it’s the same way with the court 
shorthand man after he’s hammered away at that sort 
of work for a good many years. His ears become as 
sensitive to the slightest inflections and intonations 
of the human voice as a phonograph roller. There’s 
a certain tremulous quaver in the tone of a man or 
woman who’s lying in a court room that the stenog- 
rapher catches when the shrewdest judges, lawyers 
or jurors quite fail to catch it. When he has his 
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head bent over his note book he feels the jarring false | 


note in the voice of the liar every time, no matter 
how plausible or convincing the testimony in itself 
may sound. So frequently have I tested this idea in 
the last fifteen years that I have come to accept it as 
certain, when that almost indistinguishable false 
tremolo is absent from the tone of a prisoner’s or a 
witnesses’ voice, that the testimony is true. 

“A few years ago, before I left Chicago for Wash- 
ington, I reported the trial of a young chap who was 
accused of having sandbagged a south side jeweler 
in his store and of looting the establishment. The 
young fellow was good looking and intelligent, with 





THE STUDY OF LAW BY WOMEN. 
| The woman’s law class of New York University 
opened October 2oth at 11.30 A. M., for its thirteenth 
scholastic year, at the University building, Wash- 
ington square. Addresses were delivered by Mrs, 
| John P. Munn, president of the Woman's Legal 
| Education Society, and by Dr. Clarence D. Ashley, 
| dean of the law faculty and senior lecturer to the 
woman’s law class. 

Prof. Isaac Franklin Russell, LL. D., who has 
| been at the head of this work for ten years, retires 


a ‘face as frank as an eight-day clock, and an easy, | this year to resume practice at the bar. But the 
candid, winning manner. I looked him over before 
the trial began, and I decided that the accusation 


agninst bins —? pesage eae hes hen witeeane Sestr- his address by congratulating the university on the 
fied that they’d seen him coming out of the robbed ! 


jewelry store I strained my ears to catch the false | accession of Deas Ashley to the teaching faculty 
intonation in their voices, but it wasn’t there. When | °f the woman's law class, on the continued interest 
the defense opened the young man was permitted to of Mrs. Munn and Miss Helen Miller Gould in 
go on the stand in his own behalf. the prosperity of the school, on the completed en- 
“I was stupefied to find that his voice had the | dowment and the evident purpose of the new ad- 
lying quaver in it right from the beginning of his| ministration to follow along the pathway of past 
story. His words vastly impressed the jury and as! progress with such few changes as Dean Ashley 
vastly chagrined the prosecution. But I knew that | might find necessary as the result of his large ex- 
he was lying, nevertheless. He undertook to Prove | perience in teaching law to women both at Bryn 
an alibi. In corroboration his married sister testi- | Mawr and the New York University. 
fied that her brother had been at her apartment from | 
3 o'clock in the afternoon until 10 o’clock at night of | 
the day of the crime, taking dinner with her and | ; 
keeping her company in the absence of her husband.| “ Within the last ten years at least four bold 
Well, she was lying too. She had that tell-tale false | authors have written books treating. of law for 
ring in her voice that convinced me of this, despite | women; and academic classes for legal study com- 


introductory address on “The Study of Law by 
Women,” was given by him. Dr. Russell began 


Continuing, Prof. Russell spoke in substance as 
follows: 


her fine, frank face and her obvious respectability. 

“The court adjourned for luncheon at the conclu- 
sion of her testimony. I took luncheon with the 
attorney for the prosecution. 

“* Well, what do you think of this case?’ he asked 
me when we sat down. ‘I guess we don’t land him, 
eh?’ 

“* He’s guilty,’ I replied briefly. 
and so was his sister.’ 

“The attorney for the prosecution looked me over 
out of the slits of his eyes, but I didn’t say any more. 
When court reconvened he asked for an adjourn-- 
ment until the next day, and the judge granted it. 
On the following morning the prosecuting attorney 
had in court the janitor of the apartment. house in 
which the prisoner’s sister lived. The janitor testi- 
fied that the prisoner’s sister had not been in her 
apartment from noon until late at night on the day ot 
the robbery. 

“The janitor was still on the stand when a 
detective walked into the court room with the loot 
from the jewelry shop. He had found it in a search 
of the prisoner’s sister’s apartment that morning. 
That’ settled the case, of course. The prisoner’s 


‘He was lying, 


sister broke down, and confessed that she had been 
endeavoring to shield her brother, who got ten years 
for assault with intent to kill and robbery.” 


| posed exclusively of women, have been organized 
{at such great centers as Washington, New York, 
| Brooklyn, Philadelphia, Bryn Mawr, Buffalo and 
San Francisco. Colleges for women are now giv- 
ing attention to law as a proper part of a curriculum 
of scholastic studies framed to meet the demands 
of general culture rather than the needs of pro- 
fessional training. Women are now admitted to 
the highest honors of forensic advocates at Paris, 
and to doctorates in the law at many universities on 
the mainland of Europe. In America women prac- 
tice at the bar of the highest courts in almost all 
of the States of the Union. 

“A new era in university training has been in- 
augurated and the old culture is fast breaking 
down. Harvard and Yale, like Oxford and Cam- 
bridge, were organized to provide an education 
suitable for a priest or missionary. Clergymen 
have long been in control of the chief seats of 
learning, and have only been dislodged in our day 
by men of science and scholars of administrative 
talent and knowledge of affairs. Latin, Greek and 
Hebrew, with some rhetoric and moral philosophy, 
have long been the main staples in the college 
curriculum. Woman, who could not aspire to 
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priestly functions, was overlooked entirely and the | justice alms are a mockery. Bread and fuel, doled 
secularization of learning was left to the present | out by the millionaire, in ostentatious philanthropy, 
from his store accumulated in fraud of others, only 


generation. The value of law in a scheme of 
study framed with a view to a polite and general 
culture has been nobly exhibited by Blackstone in 
the introductory lecture to his commentaries. 
| what was true a century and a half ago in England, 
under the rule of its landed gentry, is doubly true of 
America to-day, with its more popular institutions 
of government and its traditions of equality before 
the law. 

“Taw, as viewed by the general public, presents 
a most unattractive field for exploration; for it is 
stubbornly regarded as a body of rules regulating 


: of written instruments, and the order of judicial 
| inquiry and determination. It is hidden deep down 
' under a mass of forms and technicalities, and sus- 
tains a terrible burden of pedantic erudition and 
recondite and mystic learning, bewildering and dis- 
: heartening to the student. Women, in particular, 
have no interest in a mere war of words. But when 
once law properly appears in its scientific and 
philosophical relations, as akin to ethics, as affect- 


, ing conduct, as inculcating a lofty morality and 
exhibiting an exalted standard of right, as teaching 
; us to look into the face and hear the voice of God, 
then the dignity and nobility, we may say the di- 
i vine nature of jurisprudence evokes the reverent 


contemplation of all intelligent men and women. 


But | 


the procedure and sittings of courts, the language | 


| embitter the lot of the poor. 
|leaders may be worse and more unrelenting than 
the tyranny of capital. 
tice to its fellows and to toilers who may not be- 
| long to its brotherhood. For the right to sell one’s 
labor freely in the open market is an established 
and constitutional right; and to molest an honest 
| workman at his task, or threaten his home and 


| reign 


Some considerable knowledge of law, then, should ' 


; be sought by every human being who aspires to real 
education. 

i “The range and variety of legal rules are limited 
only by the activities and relations of human so- 
5 ciety. Law has its message of authority, its word 
; of counsel, its sharp rebuke, its threatened ven- 
' geance, as well as its bulwarks of defense, its 
; munificent endowments and its inalienable rights; 
‘ and these must be read by the intelligent citizen 
0 between the lines of history, romance and financial 


. quotations, must be seen in all the encounters of 
violence and crime, the intrigues of passion and 
the battles of markets and exchanges. The bride 
at the altar, the widow in her quarantine, the babe 
unborn, the assassin of the President, are all within 


. the merciful protection of the law. The desperate 
man may not take his own life, the gambler may not 
Stake his liberty, the prodigal may not waste his | 
if inheritance, and the outlaw, so-called, an exile and 
i fugitive, cannot be denied the equal protection of 
‘ the laws. 
d “We all owe justice to our neighbors. Without 
" justice we live under a hopeless and debasing 
e tyranny. But if we accord this priceless boon to the 
. ignorant and laboring poor we can easily reduce 


our charitable contributions by one-half. Without 








quence before the court and jury. 
counsel on one 


ness. 





The tyranny of labor 


Organized labor owes jus- 


family with torch or dynamite, is to organize a 


of terror and dissolve civil society in 


anarchy. 


“Special occasions may call for feminine elo- 
A woman as 


side, or a female witness to be 


cross-examined, may compel the employment of a 
woman lawyer to equalize conditions between the 
| parties to a cause. 


But forensic eloquence, or for- 


mal speech-making in open court, is a very small 
part of the daily employment of a successful lawyer. 
Of the 11,000 lawyers in this city, not one in ten 
appears regularly in the courts; the rest support 
themselves by office practice and non-litigated busi- 


The amount of invested capital in New York 


city has become incalculable; the fabled fortunes of 


Croesus and Monte Cristo seem ridiculously small 


when compared with the more than princely 1evenues 
of Carnegie and Rockefeller. The incorporation and 


reincorporation of capital, the administration of 


trust estates in land and personal property, the dis- 
tribution of inheritances and the guardianship of 


infants, make up a volume of business that is only 
mildly characterized as immense. 


“Loans and conveyances, and the searching of 
titles to real property, with occasional suits of fore- 
closure and partition, constitute a distinct branch 
of legal business, usually apart from court con- 
tests and furnishing an army of attorneys with 
profitable employment. 

“The successful conduct of litigation demands 
untiring labor in the accumulation of testimony, 
written and oral, the careful preparation of the 
record in case of appeal, the writing of briefs and 
the incidental research through volumes of digests 
and reports in order tc bring out the points of an 
argument in the shape of statutes and precedents 
which have to be cited as authority. This has 
necessarily to be done in the office, and apart from 


| the noise and confusion of the court room; in fact 


it has to be done before the term of court opens. 
“The clerical force of a law office is generally 
composed of women in large part. Similarly, 
places in the public civil service at custom houses 
and post offices, and in State and municipal depart- 
ments of executive administration, are stations 
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where women may advantageously be placed. For 
such functions, not merely clerical, but often con- 
fidential, woman has the highest qualifications in 
her great conscientiousness, her neat habits and 
constant devotion and regularity. Her presence, 
too, radiates refining power through all her sur- 
roundings, and if it does not always sanctify the 
room where she sits, it at least insures a dignity 
and gravity of demeanor on the part of her male 
associates that must always enhance the efficiency 
of the office as a whole. 

“The instruction of women in the elements of 
the law has enough to support it, aside from pro- 
viding qualification for forensic advocacy or for the 
larger sphere of office practice as an attorney. 
Woman has now absolute control of her property, 
real and personal, and is admitted by the law to 
the grave responsibilities of executor, trustee and 
guardian. She needs legal knowledge, not to en- 
able her to be her own lawyer, but to qualify her to 
appreciate and act upon legal counsel understand- 
ingly. If woman is to continue to figure as a capi- 
talist, taxpayer, litigant and, perhaps, voter, on a 
more and more liberal scale, she ought certainly to 
make herself master of the rudiments of legal 
science.” 

—_——_¢——— 


MECHANIC’S LIEN. 





Wuat Constitutes CoNSENT WHICH WILL CHARGE 
Owner. 
New York Court or ApPpEALs. 
(Decided October 7, 1902.) 





Teresa Rice, Respondent, v. MArvin A. CULVER, 
Appellant; Jutrus Frirepertcu, Respondent. 

In order to render the owner of leased premises 
liable, under the Mechanic's Lien Law, for improve- 
ments upon the premises ordered by the lessee, he 
must have actually and expressly consented or re- 
quired that the work be performed. It is not enough 
that he knew it was going on and passively acqui- 
esced in it; but he must have been, either an affirm- 


ative factor in procuring it to be done, or, having | 


possession and control of the premises, assented 
thereto in the expectation of reaping the benefit of 
the improvement. 

Appeal from a judgment of the Appellate Division 
of the Fourth Department, reversing a judgment 
entered upon a decision of the court at Special Term 
in favor of the defendant, Marvin A. Culver. 

Charles M. Williams, for appellant; John H. Hop- 
kins, for plaintiff-respondent; W. H. Sullivan, for 
respondent Friederich. 


Cutten, J.— This action is brought to enforce a 
mechanic’s lien filed by the plaintiff against certain 
lands in the city of Rochester owned by the appellant. 








The defendant Friederich was also a lienor. In the 
spring of 1808 the appellant entered into negotiations 
for the lease of the premises, which consisted of a 
tract of about twenty-one acres of land, to the de- 
fendant corporation, The Rochester Exhibition Com- 
pany. These negotiations culminated in a written 
lease bearing date the tenth day of April, which was 
|executed by the appellant on the twentieth day of 
| April, and by the exhibition company on the twenty- 
eighth day of April. The work for which the plaint- 
|iff’s lien was filed consisted of plumbing work and 
| material, and was furnished under a contragt be- 
|tween her and the exhibiton company, dated April 
| twenty-seventh. The work was begun on April 
itwenty-eighth. The lien of the respondent Fried- 
| erich was for grading the premises and clearing them 
of trees. It was also performed under a contract 
| with the exhibition company. The work was begun 
|about the fourteenth day of March. The lease from 
|the appellant Culver to the defendant exhibition 
| company, was for a term ending December 31, 1902, 
with the privilege of an extension. It provided that 
the lessee should not use the premises or permit the 
| Same to be used “for any other purpose than the 
|construction, use and maintenace of a general ath- 
letic field, with appurtenances; the holding of general 
|athletic games and events, and public amusements 
|and enterprises.” It further provided that the lessee 
should, at the termination of the lease, deliver up the 
| premises in as good condition as when taken, except 
|the trees necessarily removed by the lessee in pre- 
| paring the property for its use. The lessee was given 
the right to remove at any time during the lease all 
| buildings, erections and improvements which it might 
|at any time erect or place on the land. On obtaining 
ithe lease the exhibition company erected extensive 
buildings and structures on the premises. For that 
work other liens were filed besides those of the 
plaintiff and the defendant Friederich. The trial 
court found that the appellant did not consent, within 
the meaning of the statute, to the improvements 
made by the lessee and rendered judgment in his 
favor aginst all the lienors. From that judgment 
the plaintiff and the defendant Friederich ap- 
|pealed to the Appellate Division, where the judg- 
|ment of the Special Term, so far as it affected their 
| claims, was reversed, and a new trial ordered. From 
\that order the appellant Culver appeals to this court. 





| The Appellate Division reversed the judgment of 
| the Special Term both on the facts and the law, and, 
| therefore, if there was any evidence in the case from 
| which the court might find that the appellant con- 
sented, within the meaning of the statute, to the 
performance of the work for which the respondent 
claims liens, the order of the Appellate Division 
must be affirmed or the appeal dismissed, as we 
have no jurisdiction to review questions of fact. If, 
on the other hand, there was no evidence to support 
a finding of consent by the appellant, then the order 
of the Appellate Division was erroneous and the 
judgment of the Special Term should be reinstated. 
We think that there is no evidence in the case which 
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ae, He ae l 
would have justified a decision by the Special Term | In case the vendor in an executory contract has no 


in favor of the plaintiff. The statute, sec. 3, chap. 
418, Laws of 1897, provides: “A contractor, sub- | 
contractor, laborer or materialman, who performs 
labor or furnishes materials for the improvement of | 
real property with the consent or at the request of | 
the owner thereof, or of his agent, contractor, or 
sub-contractor, shall have a lien for the principal 
and interest of the value, or the agreed price, of 
such labor or materials upon the real property im- | 
proved or to be improved and upon such improve- | 
ment, from the time of filing a notice of such lien | 
as prescribed in this article.” The question to be 
determined in this case is the meaning to be given 
to the term “ consent.” Doubtless, in a certain sense 
of the word, the appellant did consent to the per- 
formance of the work done on his property, for at 
the time of the execution of the lease he must have 
known that the lessee intended to make erections 
thereon in order to use the premises for the pur- 
poses for which they were let. But a similar situa- 
tion is presented in the great majority of demises of 
real property. If there is a building on the premises 
the tenant is, in the absence of an express covenant 
on the subject, required to keep the premises in 
ordinary repair (1 Taylor on Landlord and Tenant, 
sec. 43; Suydam v. Jackson, 54 N. Y., 450). It 
seems that in this State a tenant may erect a new 
edifice on demised premises, provided it can be done 
without destroying or materially injuring other im- 
provements without the consent of the landlord or 


authority to require the vendee to build, alter or 
repair, and has no power to prevent him from doing 
so, his interest cannot be charged with a mechanic’s 
lien for the erection, reparation or improvement of 
a building, ordered by the vendee simply because he 
(the vendor), knowing that the work has to be done 
and knowing that it is being done, does not try to 
stop what he has no power to prevent.” In Hank- 
inson v. Vantine (152 N. Y., 20), the lease provided 
that the tenant should not make any alterations in 
the premises without the consent of the lessor, under 
penalty of forfeiture and damages. Subsequently, 
the landlord released the tenant from his covenant 
and agreed that he should have the right to make 
alterations and improvements in the building. It 
was held that this did not render her estate liable 
for improvements or alterations in the procurement 
of which she did not participate. It was there said 
by Judge Martin: “ The simple fact that the appel- 
lant gave Riker (tenant) the abstract right to make 
alterations in her store at his own expense, of which 
consent the plaintiff had no knowledge, by no means 
amounted to a consent by her that the plaintiff 
should furnish labor or materials to be employed in 
making alterations upon her property, especially in 
the absence of any notice or knowledge on her part 
from which such consent could be implied.” Tested 
by the principle of the cases cited, the evidence is 
insufficient to show that the appellant consented to 
the performance by the plaintiff of the work for 


being subject to the charge of waste (Winship v.| which her lien was filed. There was nothing in the 


Pitts, 3 Paige, 259). 
structures, while the law precludes with some strict- | 
ness the tenant from making alterations, there is a} 
large field in which he may, without the permission 
of the landlord, make improvements beneficial to his 
use, unless they constitute a permanent injury to 
the estate. It could not have been intended by the 
legislature (if it had the power) to enact that by the 
mere demise of land, the property of the owner 
should be subjected to the cost of structures or im- 
provements which the tenant would have the right 
to erect by virtue of his estate under the lease. 


| There is a marked distinction between the passive 


acquiescence of an owner because he knows that 
the improvements are being made, improvements 
which in many cases he has no right to prevent, and 
his actual and express consent or requ’rement that 
the improvement shall be made. It is the latter that 
constitutes the consent mentioned in the statute. 
To fall within that provision the owner must either 
be an affirmative factor in procuring the improve- 
ment to be made, or, having possession and control 
of the premises, assent to the improvement in the 
expectation that he will reap the benefit of it. It was 
well said by Justice Follett in Vosseller v. Slater (25 
App. Div., 268; affirmed, 162 N. Y.. 564): “ The 
term ‘with the consent of the owner,’ as used in 
the statute, implies that the owner has power to 
give or withhold his consent in respect to the con- 


Even in the case of existing | lease itself that operated as such a consent. 





The 
case is entirely different from those in which the 
tenant covenanted by the lease to erect buildings or 
make improvements (Burkitt v. Harper, 79 N. Y., 
273; Otis v. Dodd, 90 N. Y., 336; Jones v. Menke, 
168 N. Y., 61; Hilton & Dodge Lumber Co. v. Mur- 
ray, 47 App. Div., 289). In those cases the estate 
of the landlord was properly held liable because, 
not only did he require the improvement to be made, 
but the improvement inured to his benefit, either 
because it reverted to him at the expiration of the 
demised term or because his rent proceeded from 
its use. Here the landlord was to receive a fixed 
rent. It is true the lessee covenanted not to use the 
premises for other purposes than those prescribed in 
the lease, but it was not required that they should 
be used for those purposes. All structures or 
buildings erected by the lessee were to belong to 
and be removable by it. So long as the landlord 
received his rent it was immaterial to him whether 
the premises lav idle and unimproved or not. It is 
claimed that the anpellant rendered his property 
liable because he signed an application to the local 
authorities to have the premises connected with the 
city water supply. The permit from the city was in 
no way a pre-reauisite to the construction of the 
plumbing furnished by the plaintiff, however neces- 
sary it might have been in order to connect that 
plumbing with the water supply. We presume that 


struction, alteration or reparation of the building. the appellant mde the application because of some 
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rule or requirement by the city officials that it should 
be made by the owner. We imagine that the tenant, 
as an occupant of the land, could have compelled 
the city to supply it with water on complying with 
reasonable conditions and security for the payment 
of the water rates, even though the owner had refused 
to join in the application. However this may be, 
the act of the appellant in thus aiding his tenant 
in procuring the supply of water did not operate to 
make him liable for the improvements made by the 
tenant. 

It appears by the opinion of the learned Appellate 
Division that that court felt constrained by the 
authority of National Wall Paper Company v. Sire 
(163 N. Y., 122), to reverse the judgment of the 
Special Term. We think that the case is plainly 
distinguishable from the one before us. There the 
work, which consisted of the decoration of the de- 
mised premises for the purpose of a hotel and 
restaurant, inured to the benefit of the landlord, who 
regained possession immediately after the work was 
completed. The landlord supervised and directed 
the performance of the work. His acts and conduct 


were such as to authorize the finding by the trial ! 


court that he actually participated in procuring the 
work to be done This case is barren of the features 
alluded to. The appellant exercised no control or 
supervision over the performance of plaintiff’s con- 
tract. The most he did was to express satisfaction 
at the manner in which the work was being per- 
formed. But this satisfaction or approval evidenced 
no intention to intervene in the conduct of the work, 
for under the terms of the lease the work was in 
no way in his interest. We think there was no evi- 
dence in the case authorizing the reversal of the 
judgment of the Special Term in favor of the appel- 
lant as against the plaintiff, and that the order of 
the Appellate Division should be reversed and the 
order of the Special Term affirmed, with costs. 


The facts relating to the claim of the respondent 
Friederich differ materially from those under which 
the plaintiff's work was rendered. Friederich began 
the performance of his contract on March fourteenth. 
The lease from the appellant to the exhibition com- 
pany bears date April 10, but was not executed by 
either party till several days later. I think there 
is no evidence which would justify a finding that 
the exhibition company entered into possession of 
the premises as a tenant earlier than April tenth, or 
that before that time the appellant surrendered his 
control and possession of the property. It is suffi- 
cient, however, to say that in the view most favorable 
to the appellant the court might have found that the 
appellant was in possession and control at the time 
the respondent Friederich did his work; and, there- 
fore, for the disposition of this appeal, we must 
assume that the trial court would have so found. 
We may concede that some of the work done by that 
respondent did not create any permanent benefit to 
the land, but a portion of it, consisting of removing 
stone and grading, was beneficial to the estate. Here 
again the case in the aspect most favorable to 





the appellant presents simply the question of fact 
whether the work was beneficial or not. There- 
fore, a trial court might have found that the appel- 
lant being in control and possession of his land 
knowingly suffered beneficial improvements to be 
made upon it. We think that these facts would, 
under the authorities, render his property liable for 
the work (Nellis v. Bellinger, 6 Hun, 560; Husted 
v. Mathes, 77 N. Y., 388; see also opinion of Follett, 
J., in Vosseller v. Slater, supra). 

The order of the Appellate Division reversing the 
judgment and granting a new trial in favor of the 
defendant Friederich should be affirmed and judg- 
ment absolute rendered in that defendant’s favor 
against the appellant, with costs. 

Haicut, Martin, VANN and WERNER, JJ., concur; 
Parker, Ch. J., and Bartiett, J., dissent solely as 
to the affirmance of the order in favor of the defend- 
ant Friederich. 

Ordered accordingly. 





——_—_—_——. 
Rotes of Cases. 


Illegitimate Child—Transfer of Custody by 
Mother — Validitv.— In Ousset v. Euvrard, decided 
by the Court of Chancery of New Jersey, in May, 
1902 (52 Atl. 1110), it was held that a transfer from 
the mother of an illegitimate child to the putative 
father of all the mother’s right of custody is valid 
as against the mother, though it may be void as 
against the child, if the interests of the child so re- 
quire. The court said in part: 


“ Ordinarily, the custody of an illegitimate child 
is with its mother; she has the right to the custody 
of the child, and she is charged with the duty of its 
support. She can ordinarily assert her right of cus- 
tody against the father, to take the child from the 
father; and the court will aid her, and will recognize 
and vindicate her right as mother. The father has 
hardly any right at all of custody, if he has any at 
all which the law recognizes. His position is 
largely that of a stranger, and outsider, having no 
natural relation to the child or children. He may be 
chargeable for the support of the child, his illegiti- 
mate offspring, under statutory proceedings; but if 
those proceedings are taken, and he is compelled to 
furnish support for the child, it is on the theory thit 
the child otherwise would be a public charge; and 
the proceedings which would result in an order of 
filiation uniformly leave the child in the custody of 
the mother, and the putative father is made liable to 
furnish support to the child while it is in the custody 
of the mother.” 

* * * * * * 


“Now, then, in this case, these people, who were 
living together unlawfully, whether their motives 
were good motives or neutral motives, or whatever 
the motives may have been, severed their relations 
and undertook to live apart. These children had to 
be provided for. I know of no reason why, when 
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the mother and father of illegitimate children sepa- 
rate, as in obedience to the law of the State and of 
the moral law they are bound to do, and they re- 
main bound to take care of the offspring of their 
illicit cohabitation, I see no reason why the custody 
of the children should not be awarded by contract 
to the one or the other of them. I see no reason 
why the mother of the illegitimate children should 
not say to the father, ‘ Take these children; you can} 
do better for them than I can.’ It is true that if| 
nothing is done, if no arrangement is made, the | 
law gives the custody of the children to the mother, | 
the main reason being that there is no father of an 
illegitimate child; so the custody of the child is 
given, as a matter of natural right, to the mother. 
I said that was the main reason. No, I will correct 
that. There is a strong reason in addition; the | 
mother has borne these children, and her relation 
to them is more tender than that of the man who} 
procreated them and who is not their recognized | 
father. In the absence of any agreement between | 
the parties, there are plain reasons — important rea- | 
sons — which underlie the law which gives the cus- | 
tody of the child to the mother. But I do not see | 
why an agreement made by the mother transferrjng | 
her right of custody — not undertaking to transfer | 
absolutely her duties as against the children, but | 
transferring her right of custody —to the father, | 
should not be upheld by the courts. In the absence 
of any authority to the contrary, I shall hold that 
it was competent for these people, in the situation 
in which I have described, to enter into an agree- 
ment like that proved here, by which the mother 
transferred the custody of the children to the puta- 
tive father.” 


Settlement ot Partnership Accounts — Failure to 
Keep Proper Books of Account.—In Garnett v. 
Wills, decided by the Court of Appeals of Kentucky 
in September, 1902 (69 S. W. 695), it was held that 
where partners had been equally culpable in failing 
to keep proper books of account, and have post- 
poned a settlement until one of them has died, or 
until important witnesses have died, or until neces- 
sary records have been lost or destroyed, a court 
of equity will not attempt to settle the partnership 
accounts. The court said in part: 


“Now, what are we to do amidst such confusion 
and uncertainty? It may be that Wills has paid into 
the firm more than Garnett, and that Garnett drew 
out more than Wills. But that fact is not shown 


in a suit for settlement, in the absence of books of | 


account, by merely showing an aggregate of what 
one partner paid in, and assuming, in the absence 
of all evidence on the other side, the other partner 
being dead, that he paid in nothing. We are neces- 
sarily left largely to speculation — even though ap- 
pellee’s proof were more convincing than it is — 
for we must needs then speculate that the other 
Partner paid in nothing, and drew out and applied to 


cannot even do this without violence to the facts, 
for there has cropped out in the evidence, as stated, 
the information that the dead man put in money 
for which no credit was given him in this proposed 
settlement. How much is not shown. 

“This is not a case where A’s claim against B is 
considered and adjudged. It is an accounting in 
equity, in which it is the duty of the chancellor to 
as accurately ascertain and state B’s account as A’s. 
Nor is it possible in this class of cases to truly state 
A’s claim, however clearly A’s side may be proven, 
unless B’s side is shown equally clearly. A settle- 
ment of a partnership necessarily means the state- 


| ment and adjustment of all the accounts of all its 


members. If appellee is injured in fact by this state 
of affairs, it must be manifest that the cause of it is, 
not that the court adjudges the facts erroneously, 
but rather that, because of an absence of necessary 
facts, the court cannot adjudge at all. This absence 
of facts is due to the negligence or misfortune of 
the parties. The court will not take the hazard of 
guessing at a solution, in order to relieve one of 
the parties. Such states of case in the courts have 
given rise to the principle that, where the partners 
fail to keep books or fail to keep such books as will 
show the status of the firm’s affairs, and they post- 
pone a settlement till one of them dies, or ti!] im- 
portant witnesses die, or till necessary records are 
lost or destroyed, equity will not interfere to relieve 
such misfortune. It will be assumed that the part- 
ners have themselves settled their affairs, or that 
the affairs have so settled themselves as to be sub- 
stantially satisfactory to the partners (Bradford v. 
Ware’s Ex’r, 6 Ky. Law Rep. 304; Hall v. Clagett, 
48 Md. 223; Stiles’ Adm’r v. Riggs, 10 Ky. Law 
Rep. 239; Hyatt v. Kennedy, 9 Ky. Law Rep. 860; 
Robbins’ Ex’r v. Robbins, Ky., 1 S. W. 152; Wil- 
son’s Adm’r v. Potter, Ky., 42 S. W. 836). 

“By the laches of the plaintiff conditions have 
become so altered that the court cannot now proceed 
to a judgment in this case with that degree of 
accuracy which a court of conscience is bound to 
observe. It will not grope its way in the dark, 
risking the rights of the decedent’s estate upon in- 
complete evidence, and _ possibly erroneous 
conjecture.” 


SE aaiianin A 
Late Decisions. 





EARNINGS OF ILLEGAL CoMBINATION.— Profits held 
by a third person for two corporations, which have 
agreed to contribute capital to carry on a joint busi- 
ness under an assumed name, the net profits to be 
equally divided, has been keld by the Supreme Court 
of Ohio, in Geurinck v. Alcott (63 Northeastern 
Reporter, 714), to be the individual property of each 
corporation, and that the money can be reached by 
garnishment, even when it is the earnings of an 
illegal combination to regulate prices and control 
the output of a certain commodity. The court holds 





his own use all that is charged against him. We 


that two corporations cannot agree to form a part- 





; 
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nership, and that the earnings of the combination | RicHt To Divert River.— The Supreme Court 
are simply credits in the hands of a third party | of the United States, in an original proceeding be- 
which are due to the respective corporations. tween the States of Kansas and Colorado (22 
Supreme Court Reporter, 552), has decided that it 

Conrwentia. Commuwnications.—The Court of | Will take cognizance of a controversy presented by 
Appeals of Colorado has decided in the case of |2 bill whose averments question the right of one 
Woodmen of the World v. Loeher (68 Pacific Re- | State to wholly deprive the other of the benefit of 
porter, 136), that communications between a physi- | ¥@teT from a certain river which rises in the first 
cian or surgeon and his patient are not privileged | >tate and flows through the second. The State of 
unless the physician is one who has been licensed | Kansas sets forth that the State of Colorado has 
to practice in that State. The decision is made under | partially diverted : the water from the Arkansas 
General Statutes, section 3649, providing that a| "iver and that it is contemplating wholly diverting 
physician duly authorized to practice shall not, with- |this stream, to the great injury of citizens of Kansas, 
out the consent of his patient, be examined as to | Who have settled along the banks of the same. In 
any information acquired in attending the patient. order that the case may be fully before the court, 
|it overrules the demurrer and grants the State of 


é - 
Deavty Wearons.—The Supreme Court of Missis- | Colorado leave to answer. 


sippi, in the case of State v. Simms (31 Southern | 








Reporter, 907), has judicially decided that a brick, 


when properly manipulated, is a deadly weapon, in| 


spite of the fact that it is not specifically mentioned 
in the Code, making it an offense to carry concealed 
deadly weapons. The court holds further that if the 
instrument, whatever it is, kills, there is a strong 
presumption that it is deadly, and it is for the jury 
to finally determine this question upon the proof. 





Anti-Trust Law.— The Supreme Court of Texas, 
in the case entitled State v. Waters-Pierce Oil Co. 
(67 Southwestern Reporter, 1051), acting upon the 
recent decision of the Supreme Court of the United 
States in the Connolly Case, heretofore noted in 
this column, has held that the anti-trust law of 
Texas is unconstitutional, on the ground that it 
attempts to exempt from its provisions live-stock 
and products in the hands of the producers, and 
also labor organizations formed for the purpose of 
maintaining a standard of wages. The law is an- 
nounced as repugnant to the 14th amendment to 
the Constitution of the United States, relating to 
the equal protection of the laws. The related case 
of State v. Shippers’ Compress and Warehouse Co. 
(67 Southwestern Reporter, 1049), decided at the 
same time, will also be found of interest. 





Action AGatnst Lasor UNION FoR PROCURING 
DiscHARGE.— The case of National Protective Asso- 
ciation of Steam Fitters and Helpers v. Cumming 
(63 N. W. Rep. 360) is an action brought by mem- 
bers of the Steam Fitters Union, who were dis- 
charged because members of a rival union refused 
to work with them, and notified their employer that 
a strike would be ordered unless such servants were 
discharged, the intent being to secure the employ- 
ment only of the members of the rival union. The 
court holds that no action will lie in such case, as 
an employer has the right to hire or discharge at 
will, and the workman has the right to work or to 
refuse to work at will and no liability attaches 
because the employer discharged simply at the re- 
quest of the rival union. 





Boycott.— An important decision of the Supreme 
Court of Missouri is that of Marx & Haas Clothing 
Co. v. Watson (67 Southwestern Reporter, 391), in 
which the court holds that an injunction will not 
issue to restrain the boycotting of the plaintiffs’ 
business. The United Garment Workers, em- 
ployes of plaintiffs, instituted a boycott, and cir- 
culated petitions urging customers to cease their 
dealings with plaintiffs, unless the demands of the 
union were acceded to. An attempt was made to 
enjoin them from continuing these acts, on the 
ground that they were abusing their privileges 
under the Bill of Rights, guaranteeing to every 
person freedom to say, write, or publish whatever 
he will upon any subject, being responsible for all 
abuse of that liberty, and that plaintiffs were without 
adequate remedy at law to prevent this abuse, owing 
to the insolvency of the defendants. 





LiaBILiry OF TELEGRAPH COMPANY FOR NOoN- 
Detivery oF Messace.—The Supreme Court of 
Texas has held, in the case of Western Union Tele- 
graph Co. v. Cobb (67 S. W. Rep. 87), that the 
delivery of a message by a telegraph company to the 
clerk of the hotel at which the addressee lives is not 
a sufficient compliance with its contract to deliver, 
as the mere relation of hotel keeper and boarder 
creates no authority in the former to receive tele- 
grams addressed to the latter, and that the hotel 
clerk has no implied authority from the guests of 
the hotel to receive telegrams for them. 





RicHtT oF STATE TO PREVENT DESTRUCTION OF 
Raitway.— An action by the State of Wisconsin 
to prevent the destruction, by a receiver appointed 
by the federal court, of a railroad lying entirely 
within the State, was considered by the Supreme 
Court of Michigan, upon the petition of the receiver 
to remove the proceedings to the federal court 
(State v. Frost, 98 Northwestern Reporter, 915). 
Prior proceedings in this case have been noted in 
this column. The court holds that a proceeding by 


the State, even in its sovereign capacity, to accom- 
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penal laws, is of a civil nature; also that it is suff- 
ciently shown that the matter in dispute exceeds 
$2,000; and, further; that a controversy in which is 
questioned the power or duty of a federal receiver 
to perform acts expressly commanded is one aris- 
ing under the Constitution of the United States; 
and that for these three reasons the controversy 
should be removed to the United States Circuit 
Court. ? 





Inurnors Anti-Trust Law.— The Anti-Trust Law | 


of Illinois has recently been considered by the 
Supreme Court of the United States in the case of 
Connolly v. Union Sewer Pipe Co. 
Rep. 431) and held to be unconstitutional in that 


a discrimination is made in favor of agricultural | 
products or live stock in the hands of the producer 


or raiser, which fact makes the act repugnant to 
the provisions of the fourteenth amendment to the 


United States Constitution in respect to equal pro- | 
This decision is consistent | 


tection of the laws. 
with prior decisions of the Supreme Court of the 
United States and of the State Supreme Courts in 
construing anti-trust laws which attempt to dis- 
criminate in favor of the farmer. The Texas Anti- 
Trust Law has recently been reported to have been 
invalid in accordance with this decision of the 
Supreme Court of the United States. 





LEGALITY OF GRADUATED LICENSE TAx.— The 
license law of Pennsylvania was construed and sus- 
tained by the United States Supreme Court in the 
case of Clark v. City of Titusville (22 Sup. Ct. 
Rep. 382). This law imposes a license tax upon 
merchants, by which they are divided into classes 
according to the amount of their sales, each class 
including all whose sales range between a certain 
minimum and maximum amount. The court holds 
that this is not a violation of the equality clause 
of the fourteenth amendment to the United ,States 
Constitution, although the result is to make persons 
in different classes pay different rates, and also to 
make those in the same class pay at a different ratio 
if the amounts of their sales differ. The court holds 
that the rule does not require exact equality of 
taxation, but only that the law imposing it shall 
operate on all of a class alike. The tax is one on 
the privilege of doing business, regulated by the 
amount of sales, and is not repugnant to the Con- 
stitution of the United States. 


> 
Correspondence. 


REPEAL THE BANKRUpTcY Law! 


To the Editor of the Atsany Law JourRNAL: 

The recent action of the Bankers’ Association of 
the City of New York in calling for and urging the 
speedy repeal of the present Bankruptcy Law, ought 
to convince the doubters, the undecided, and the 


plish a purpose other than the enforcement of its 


22 Sup. Ct.| 


laissez faire contingent that the time has come for 
action. Fair play and common honesty are out- 
raged every day under its iniquitous provisions. 
All the talk about giving it a further trial and 
seeking to amend, rather than repeal it, is out of 
place, it seems to me. The law is utterly bad and 
pernicious, both in principle and practice. It works 
innumerable hardships and injustices, giving oppor- 
tunity to the circuitous and the crafty to continue 
their operations almost ad libitum, and it should be 
repealed without any more delay than is necessary 
to get it before the law-making body. There never 
was any real need for its enactment, or demand 
for it, except a fictitous one fostered by those who 
sought to take advantage of its provisions to enrich 
|themselves, either by getting the best of their 
creditors or through the big fees which its admin- 
istration affords. I hope your influential JourNAL 
will inaugurate a crusade against this pernicious 
legislation and continue it until the desired end is 
reached. 
Honesty. 

| New York City, October 23, 1902. 
ae 

THE THANKSGIVING TURKEY. 


| How often I think of the dinners I relished 


When I was a youngster, far back on the farm; 
How often, by time and by distance embellished, 

The thoughts of those dinners my memory charm. 
But Thanksgiving dinner, the best of all dinners, 

Whose sumptuous bounty I sadly recall, 
Embraced every good thing for saints and for 

sinners,— 

The Thanksgiving turkey the best of them all. 
!The Thanksgiving turkey, the fat, juicy turkey, 
The well-seasoned turkey was best of them all. 





The possum was sweet; the potatoes around it 
Were simply delicious —the gravy was fine; 

The pies and the puddings were great, and I found it 
A source of much pleasure to sample the wine. 

I tasted the dainties—the cakes were the rarest; 
The custards the best that my mother could make; 

But better than these, and I loved it the dearest, 
Was Thanksgiving turkey, the brownest she'd 

bake. 

The Thanksgiving turkey, the fat, juicy turkey, 

The well-seasoned turkey that kept me awake. 


| But, now that the days of my boyhood have ended, 
My youthful career is a thing of the past, 
My feet far away from the farm-house have wended 
| And landed me here in the city at last. 

I’m seated to-day at a boarding-house table, 
Where hash is the principal food that we eat, 
|And mem’ries of boyhood seem more like a fable 
Than something that once was reality sweet. 
Oh, I yearn for the turkey, one slice of the turkey, 
The Thanksgiving turkey that nothing could beat. 
Lawrence Porcher Hext, in Nov. Lippincott’s. 
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Rew Books and Rew ELiditions. 


The Woman’s Manual of Law. By Mary A. Greene, 
LL. B., of the Providence, R. I., Bar. New York, 
Boston and Chicago: Silver, Burdett & Co., 1902. 
This book presents in a clear, simple, yet enter- 

taining manner, those principles of law governing 

the business world and domestic life which every 
woman should know. To-day, when there are num- 
berless women wage-earners and many women capi- 
talists, it is more necessary than ever before that 
women should know the laws governing the holding 
and management of property. Ignorance of lega 
rights and liabilities is likely to cause financial loss. 

This manual contains just what business women 

need to know. The information is condensed as 

much as possible, and there are no unnecessary fine- 
spun details of legal logic. The book is the result 
of years of experience as lecturer upon the subject 
of which it treats, not only before seminary students 
and club women, but also before working girls’ clubs 
and mothers’ meetings. 

Three preJiminary chapters are given up to laying 

a foundation for an intelligent understanding of the 

matter to follow. The entire cycle of a woman’s 

life, from her marriage to the grave, is passed in 
review in successive chapters. First the laws affect- 
ing the domestic relations are considered. Then 
follow those dealing with buying, selling, and care 
of all kinds of property, in every case the peculiar 
legal réstrictions upon the powers of the woman 
who is married being considered. Lastly, the proper 
disposition of property by will and by the laws of 
inheritance is treated, including the rights of the 
widow or the widower in the property of either. 
Naturally much space is given to the law of do- 
mestic relations. Questions concerning the wife’s 
right to make purchases for herself and have the 
bill charged to her husband, questions as to the 
mother’s right to the custody of her child and her 
liability for its support, questions as to the right of 
the husband’s creditors to take the wife’s property, 
questions as to whether a wife can will away her 
property, etc., which are of vital interest to every 
woman, are adequately answered in this book. 


The Government of New York; Its History and 
Administration. By William C. Morey, Ph. D. 
New York: The Macmillan Company, 1902. 

This is one of the excellent series of Hand-books 
of American Government, edited by Lawrence B. 
Evans, Ph. D., and published by the Macmillans. 
It is a condensed yet comprehensive survey of the 
government of New York in respect to its historical 
growth, its structural features and the administrative 
work which it performs for the benefit of the people. 
The volume is intended to be not merely a text-book 
for pupils in schools, but a guide book for all who 
wish a comprehensive survey of our State institu- 
tions, with suggestions for a more thorough study 
of the subject. As such, we heartily commend it. 


—- 
—<——_z 


| Eagle Blood. By James Creelman. Boston: The 


Lothrop Publishing Co., 1902. 


| This is a virile novel that will be read by men and 


women with equal interest. In it the author pre- 
sents to us an English nobleman who becomes an 
American citizen, out of true affection for this coun- 
|try; reaching here financially bankrupt, he becomes 
|a reporter, and is sent to the Philippines, where the 
| war fever, ever dormant in the Anglo-Saxon char- 
‘acter, leads him to enlist. The British lion’s blood 
}is thus easily converted into the blood of the Ameri- 
can eagle. In his sketches of active service in the 
|islands, Mr. Creelman does some of his best work; 
| but he is equally felicitous, perhaps, in his tribute 
|to American womanhood. It is a book of move- 
| ment, strenuousness, and not without touches of 
| humor. There is life and color in it; altogether, 
| “ Eagle Blood” makes excellent reading. 

| 
|The Henchman. By Mark Lee Luther. New York: 
The Macmillan Company, 1902. 

Mr. Luther has given us in this work a splendid 
| study of modern politics. The hero, who starts in 
— in a small country town, without advantages, 
| Save his own intellect and ambition, finally reaches 
\the gubernatorial chair. His struggles, temptations, 
| failures, successes are portrayed with real power and 
|not a little genuine humor. The study of “Old 
| Silky,” the boss of the party to which the hero 
| belongs, is admirable, and the original will probably 
be guessed without much difficulty. Mr. Luther’s 
style is rather out of the common, and the book al- 
together is one of the best “political novels” we 
have had this year. The story discloses the political 
life of New York State. The plot turns upon the 
evolution of a governor of the whole people from 
a man adept in all the baser arts of an unscrupulous 
party machine. The story is of his rise from county 
intrigue in the sandstone region of western New 
York to national prominence and the threshold of 
the presidency. He is opposed by the Reform Party, 
and+ his action throughout is influenced by two 
women, one a young girl, the other a married woman. 
The plot is well worked out, and apart from its 
strong appeal to the reader of fiction is likely to 
captivate the leisure hours of many a busy man 
who has his own views on the effect of politics on 
character, and on the influence of women in the 
political field. 


The Splendid Idle Forties. By Gertrude Atherton. 
New York: The Macmillan Company, 1902. 


Besides the stories which were originally pub- 
lished under the title of “ Before the Gringo Came,” 
the book contains a number of new stories, and is 
illustrated by Harrison Fisher. In its entirety the 
volume contains the full social history of California 
under the Spanish and Mexican rule. Californians 
have long looked upon Mrs. Atherton as the best 
social historian of her State. One or two of the 





pawn are true, the rest purely imaginary, but all 
are accurate pictures, true to the traditions and cus- 
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toms of the times in those fine old days before the} “Our Benevolent Feudalism” is the title of Mr. 
Spanish were driven out of California, and the whole |W. J. Ghent’s book, to be published this month by 
fabric of the life was, as it were, part and parcel | The Macmillan Company. The work is an elabora- 
of what can only be seen now in some of the re-/tion of an article, “The Next Step; A Benevolent 
moter parts of old Mexico. The book really forms | Feudalism,” which appeared in the New York In- 
a very complete picture or collection of pictures of | dependent April 3, 1902. The article attracted very 


the social life and arcadia of early California. The|considerable attention from conservatives, as well 











stories will be found extremely entertaining. jas liberals and radicals throughout America. 
New England and Its Neighbors. By Clifton ihe! “The Four Feathers,’ Mr. A. E. W. Mason’s 
son. New York: The Macmillan Co., 1902. new novel, will be published this month by The 


Like his preceding volumes on England and other | Macmillan Company. Mr. Mason fully sustains in 
countries abroad, this deals primarily with the life | this book his Teputation as a writer of stories of 
of the farm folk. It is a record of rustic character- | action. lhe interest is intense throughout. The 
istics, pleasures and troubles, aspirations and whim- love story is sustained with much skill. The scene 
sicalities, of the homes and little villages, and the |'S the Soudan war, and the tale is one of love and 
conversation of the people. It has to do exclusively heroism that will hold the interest of men and 
with the northeastern portion of the United States, women alike. 
and thus to a peculiar degree is a book of the} Dr, Edward Everett Hale’s “Memories of a Hun- 
Yankee. Their ways and their environments have} dred Years” 
never been more graphically and faithfully depicted. 
It will appeal with especial force to all those who 
in childhood or in vacation days have themselves 
seen something of country life in this section. The 
text is accompanied by over one hundred illustra- 
tions, which give charming glimpses of many varied 
phases of rural life and nature. 


will be published early in November in 
two volumes, with many portraits and fac-similes 
of interesting letters and other illustrations. In his 
long and active life Dr. Hale has been in touch with 
almost every prominent man and woman associated 
with the country’s social and political history during 
the last century. It will be, undoubtedly, one of the 
most interesting biographical works published dur- 
a eee ing the fall. 


Literary Botes. Mr. Jacob A. Riis’ new book will be published this 
— month. He calls it “The Battle With the Slum.” 

Walter Sichel’s “Some Phases in Fiction” in| It will contain about one hundred illustrations, six 
The Living Age for October eleventh, touches a sub-|0f which will be by Thomas Fogarty. It is a com- 
ject of perennial interest and treats it freshly and|Plement, and, as it were, a following volume to 
justly. “How the Other Half Lives.” That was the pioneer 
work showing the conditions. This shows the bat- 
ites taien, “Prince Silverwinge,” hae been 0 tle which has been waged with those conditions, the 


h d editi has b improvement that has been effected, and the means 
- — . pore ory as been put to Press| which were used and which are still being used. 
ore date of publication. | 





The interest in Mrs. Carter Harrison’s new book 


Miss Beulah Marie Dix follows up the remarkable 
| success which she achieved in her “ Making of Chris- 
topher Ferringham” with a story which she calls 
“A Little Captive Lad.” The times are Cromwel- 
lian, and the captive lad is a cavalier, full of the 

Mr. F. Marion Crawford has turned to the scene | selfish greed and pride of his caste. The plot de- 
of some of his greatest successes for the plot of his| velops round the child’s relations to his Puritan 
new novel “Cecilia; A Story of Modern Rome,” relatives. It is well told with plenty of action, 
which The Macmillan Company will publish this | admirably illustrated with eight full-page illustra- 
month. | tions by Will Gréfé. 


Frederic Remington, famous for his drawings of 
army life and Indian warfare, publishes this month, 
through The Macmillan Company, his first novel, 
which he calls “ John Ermine of the Yellowstone.” 


The first volume of “An Illustrated History of | Theodore Roosevelt on “The Presidency.” Be- 
English Literature,’ by Richard Garnett and Ed-| fore his nomination for the vice-presidency, Theo- 
mund Gosse, will appear next month. The complete | dore Roosevelt wrote expressly for The Youth’s 
work will be in four volumes and will be a monu-| Companion an article on “ The Presidency.” It will 
mental, popular, yet scholarly treatment of English be published in the number for November sixth, 
literature, profusely illustrated with whatever can | this being one of the remaining weekly issues of 1902 
entertain the eye or assist the memory. A very large | sent free from the time of subscription to every new 
number of the best accedited portraits of English | subscriber who at once sends $1.75 for The Com- 
authors, many of them hitherto unknown to the! panion’s 1903 volume. When this article on “The 
public, will be reproduced, together with autographs, | Presidency” was written no one could have fore- 
title pages, caricatures, and whatever else can addj| seen or dreamed even that its author would so soon 
to the legitimate illustration of the subject. ibe called upon to take up the duties of the great 
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office. 
has to say possesses extraordinary interest, and will | 
be eagerly awaited by persons of all shades of politi- | 
cal opinion. A twenty-eight page prospectus of the 
1903 volume of The Youth's Companion and sample 


copies of the paper will be sent free to any address. | “ 


The Youth’s Companion, 144 Berkeley street, Bos- | 
ton, Mass. 


Margaret Sidney (Mrs. H. M. Lothrop) has had | 


a long and honorable literary career. 
Pepper books, which have delighted children of the 
United States for more than twenty years, are con- 
stantly in demand and show no wane in popularity. 
Her new Pepper book this year, “ Five Little Pep- 
pers Abroad,” is fully 
has done in the past, and the demand for it at the | 
present time is so brisk that it bids fair to run 
ahead of the earlier numbers of the series. 


The November number of Lippincott’s Magazine | 


is filled with fiction, long and short, varied enough 
to suit readers of all sorts and sizes. The monthly 
novelette, “The Other Man,” by Frederic Reddale, 


is a modern romance with the spice of mystery. | 


From the diamond fields in South Africa the story 
quickly shifts to high life in England. A tragedy 
happily averted makes a good end to a tale which 
shows those desirable gifts, marked originality and 
spirited style. Among the shorter stories there is 
one by Alice Brown, who, it is said, rivals Mary 
Wilkins in her portrayal of New England types. 
In this, “The State-House Platter,” she is at her 
best. 


Although announced as “an abridged Parkman,” 
or a “one-volume Parkman,” the book entitled “ The 
Struggle for a Continent,’ published by Little, | 
Brown & Co., does not in any way supersede the | 
regular twelve-volume edition of the great his- | 
torian’s writings. Prof. Pelham Edgar, of Victoria | 
College, University of Toronto, who edited “The 
Struggle for a Continent,” has simply supplied notes 
to give a continuous account, as far as possible in 
Parkman's own words, of the struggle for the pos- 
session of the American continent, beginning with 
the colonization of Florida by the Huguenots in 
1562, and culminating in the fall of Quebec in 1759. 
The volume includes five hundred pages, with maps, 
portraits of historical personages, and other illus- 
trations, and is especially helpful to the student and 
teacher. 


— -+—— - 
Bumorous Side of the Law, 


The perplexities of our English tongue gave a 
chance for a fusilade of retorts in a western court. 
The judge was fond of indulging himself occa- 
sionally in a joke at the expense of Counselor B, 
a practicing lawyer in the same court, with whom he 
was very intimate, and for whom he had a high re- 


For this reason alone what Mr. Roosevelt | gard. On a certain occasion when pleading a cag 


his remarks on the following day unless the cour 
| would consent to “set” 


Her famous | « 


the equal of anything she | 


at the bar Mr. B. observed that he would conclude 


late enough for him to 
| finish them that evening. “ Sit, sir,” said the judge, 
not set, hens set.” “I stand corrected, sir,” said 
the counselor bowing. Not long after, while giving 
lan opinion the judge remarked that under such and 
| such circumstances, an action would not “lay” 
“* Lie, may it please your honor,” says the counselor, 
not lay; hens lay.” 
| A debate once took place among the members of 
|the court of another State as to how long they 
| would set to dispose of the business before them, 
Three weeks at last were determined on. “ Why, in 
the name of wonder,” inquired a wag at the bar, 
“do they not set four weeks, like other geese!”~ 
| Exchange. 


| Judge Gray sought to continue what he called 
“the old régime,” the solemn state of his court, 
Now and then he encountered members of the bar 
able to turn the tables on him, but not often. Henry 
W. Payne was one and Sidney Bartlett, both leaders 
at the Suffolk bar, was another. “ Mr. Bartlett,” 
said Chief Justice Gray, leaning back in his chair, 
“that it not law and it never was law.” To this the 
lawyer promptly and pleasingly replied: “It was 
law, your honor, until your honor just spoke.” 
“Tf your honor please,” said Payne one day, begin- 
ning a motion. “ Sit down, sir; don’t you see I am 
talking with another justice,” thundered the then 
chief justice. Mr. Payne took his hat and walked 
out of the court room. A half hour afterward a 
messenger reached his office with a note saying that 
| Judge Gray was willing to hear him. “I am not 
willing to be heard,” answered the old lawyer, “ un- 
| til Judge Gray apologizes.” The apology followed. 
— Springfield Republican. 


| The lawyer for the defense in a recent case tried 
‘to discredit an old negro who had been called asa 
witness, by such questions as: 

“So your names is Sam Miller, is it? Are you 
the Sam Miller who was arrested and sent to prison 
for stealing?” 

“ No, sah,” replied the darkey. 

“No? Well, then you are the Sam Miller, aren't 
you, who smashed a lot of store windows once when 
drunk and disorderly? ” 

“No, sah. Ise not dat Sam Miller, neither.” 

“ But you’ve been in jail, haven’t you?” 

“ Yes’ir — once.” 

“A-h-h-h-h! For how long?” 

“*Bout an hour, sir.” 

“An hour! Be careful! 
very particular —to get the truth! 


I’m very particular—- 
Now, what do 


you mean by saying you were in jail for only a 
hour?” 

“Ise went there, sir, to whitewash a cell for 4 
lawyer who, like yo’self, sir, was very particular— 
very particular.” 





— Exchange. 

















